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THE ATTORNEY GENERAL os. ADIEN CARVER & AL. 


An order, taking a bill pro confesso, for want of an answer, dispenses with 
proof on the hearing, and is conciusive that the matter of the bill is true, 
as if the same were confessed in an answer. 

If a bill, though confessed, does not entitle the plaintiff to a decree, it must - 
be dismissed ; but if it conta matter for some decree for the plaintiff, that 
decree will be made. 

Its nature, however, will depend upon the consideration, whether there be or 
be not enough in the bill to shew the precixe extent of the relief, which 
the plaintiff ought to have. If, for example, the bill be for the specific per- 
formance of a contract for the sale of land, and it is not so described in the 
contract or bill, as to identify it by such metes and bounds as ought to be 
inserted in the conveyance to be decreed, then on the hearing the Court 
would ouly declare, that it was fit the coutract should be specifically per- 
formed, and a survey and enquiry would be directed thereon; and, of 
course, the party might offer proof touching that matter. 

The cases of Anders v Ler, 1 Dev. and Bat. Eg. 318, and McCaskill y Me- 
Bride, 2 Ire. Eq. 52, cited aud approved. 


This was an ez officio information, filed by the Attorney 
General in the Supreme Court at Morganton. The object 
of the information was to vacate a grant from the State to 
the defendant, Carver. 
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The information states, that, on the 29th of June 1851, 
the defendant, Carver, made an entry of 200 acres of land 
lying in Burke County on the waters of Toe river under 
Hump-back mountain, and adjoining his own land on the 
east: That soon afterwards he obtained a warrant thereon, 
and delivered it to David Chandler, a deputy of the County 
surveyor, and procured him to make plots and certificates 
of survey of the entry and transmit them to the office of the 
Secretary of State, purporting to be a survey of a tract of 
land containing 200 acres, with the following butts and 
bounds: “ Beginning at a white Oak, standing on the east 
bank of ‘Toe river, and running thence east 200 poles to 
a stake on the top of Hump-back mountain; thence North 
with the mountain 260 poles to a stake on the bluff end of 
the mountain ; thence west down the leading ridge between 
Brushy creek acd Laurel creek 200 poles to a stake on the 
bank of the river; and thence down the meanders of the 
river te the beginning:” And that on the 12th day of De- 
cember 1822, he, Carver, paid into the public treasury the 
sum of ten dollars as the purchase money of the said tract 
of land, and obtained a grant of that date to himself for the 
same, described therein by those lines and boundaries, and 
as containing the said quantity of 200 acres. The infor- 
mation further states, that in fact and truth the line east 
from the beginning white oak to the top of the Hump-back 
mountain, exceeds two miles in length, and the next line, 
north with the mountain, tothe bluft ena of the mountain, 
is also upwards of two miles long, and the third line, west 
from the bluff end of the mountain to the river, and that 
down the river to the beginning, each, is more than two 
miles long—so as, by reason of the calls for natural objects 
as corners, to include within the lines three thousand acres, 
instead of two hundred only: That Chandler and Carver 
well knew the length of the lines, and that the latter by col- 
lusion with Chandler procured him corruptly and contrary - 
to his duty as a deputy surveyor, to make an untrue. plat 
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and certificate by giving the false description of the land as 
above meiitioned, and stating falsely the quantity therein 
contained, with the corrupt and fraudulent intent, that by 
such ' false suggestion Carver should obtain a grant for the 
three thousand acres of land, included in the survey, ‘ with- 
out making due payment therefor, excepting only as to 200 
acres, part thereof: and that, in pursuance of such corrupt 
and fraudulent intention, and by such false suggestion, Car- 
ver did obtain the grant covering the large quantity of three 
thousand acres, instead of the 200 acres, to which latter 
quantity alone he was justly entitled. The information 
further states, that the defendant Hyatt, with full knowl- 
edge of all the facts before charged, subsequently took a 
conveyance from Carver for the land as and for three 
thousand acres. 

Copies of the warrant, plat and certificate and grant are 
annexed as exhibits ; and they are of the tenor stated in the 
information, as to the corners, lines, and quantity of land— 
the grant being dated 12th day of December 1832, and 
numbered 5601. 

Prior to August Term 1850 a subpoena, returnable to 
that term, was duly served on the defendants and also a 
copy of the information delivered to each of them. But 
neither of them appeared ; and, on the return of the sheriff 
and motion of the Attorney General, the Court then order- 
ed, that the Information should be taken pro confesso, and 
set down to be heard er parte at the present term. 


Attorney General and T. R. Caldwell, for the State. 
No counsel for the defendant. 


Rurrm, C. J. Of cases of this kind, when instituted-on 
behalf of the State by the Attorney General, original juris- 
diction is conferred by the statute on this Court; and the 
proceedings may be by bill, or by information in the nature 
of a bill in equity, and are to be carried on according to the 
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course of the Court of equity. The grounds, on which 
grants may be vacated or repealed, are, that they were is- 
sued against law, er were obtained by fraud, surprise, or 
false suggestion. No one can hesitate to say, that the case 

in the information, if true, turnishes grounds for annulling 
the grant. The entry was for two hundred acres and the 

enterer procured a survey to be made purporting to contain 

that quantity, and describing the lines to be of lengths that 

would include no more. There was nothing, then, upon. 
the face of the papers transmitted to the Secretary of State, 
which would raise a suspicion of any unfairness or falsehood 

in the description therein given of the land—to which de- 

scription the grant was necessarily to conform. But, by 
artfully and deceitfully calling for the natural objects of a 

river, the top and end of a mountain, and a dividing ridge 

between two creeks, as parts of the boundaries of the land, 

the distances called for are, by legal construction, over- 
ruled, and the lines are to terminate at, or go along the 

natural objects ; and thus a grant was obtained, and inten- 

ded to be obtained, for three thousand acres, professing all 

the while to be for 200 only. And all this false description 

as to the length of the lines, and false suggestions and affir- 

mations asto the quantity of land, were to the intent and 

purpose of cheating the public revenue out of the price of 
the difference in the quantities; that is, 2800 acres. The 
fraud on the State is palpable, whereby the party. knowing- 

ly got a grant for a large tract of land by paying one 

fifteenth only of the price required by law. It is clear that 

a grant thus obtained ought not to be of force, but be de- 

creed/to be brought in, cancelled, and annulied, and the en- 

rolment thereof cancelled. 

A doubt, however, has been suggested, whether the truth 
of the case set out in the information is established. The 
doubt is founded on a practice, which is said to have pre- 
vailed oflate in some parts of the State, requiring a plain- 
tiff to prove his case on the hearing, notwithstanding the. 
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bill may have been taken pro confesso and the cause set 
down thereon. The practice cannot be of long standing, 
and must be of limited extent; and there seems to be no 
foundation for it. ‘The experience of the elder members of 
the Court is entirely to the contrary on the circuits; and 
it certainly never prevailed iu this Court. Not to mention 
other cases, it was held, or plainly assumed, in Andrews v. 
Tee,1 Dev and Batt. Eq. 318, and McCaskill v. McBride, 
2 Ire. Eq. 5%, that an order taking a bill pro confesso dis- 
petised with proof on the hearing, or, rather, put the casé 
into a condition, in which there was no opportunity to get 
proof extrinsic of the bill. Prior to any alteration by stat-. 
ute, the appearance of a defendant, though served with a 
subpoena, was indispensable to any relief to the plaintiff, 
because without it the Court had not jurisdiction to decree 
in personam. Various rwles of Court and acts of parlia- 
ment were tnade to enforce appearance, or to authorise an 
entry of it by an officer of the Court, even against the de- 
fendant’s will. But, it appears from the case of Hawkins v. 
Crook, 2 Pr. Wms. 556, that, when an appearance was thus 
entered, if the defendant still withstood process of contempt, 
and refused to answer, the plaintiff was anciently put to 
prove the substance of his bill on the hearing. It further 
appears there, that, prior to that case, the practice was es- 
tablished of setting down a cause, when the defendant 
would not answer after appearance, and upon the hearing 
taking the bill pro confesso and decreeing thereon. The 
consequence of taking the bill pro confesso is there. stated 
to be, that every allegation in the bill is considered as con- 
fessed by the defendant. On that ground the Reporter, 
who was the defendant’s counsel, calls it an exteaordinary- 
consequence, “as it takes every thing pro confesso, which 
the fruitful fancy of Counsel could invent, suggest, and put 
into a bill, and makes all pass for truth.” Yet he admits, 
that the practice was firmly established, and that it was. 
founded on the sound reason, that without the order the 
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plaintiff would be without remedy, since, by the defendant's ' 
contumacy in refusing to answer, the plaintiff could not join 
issue and was thereby deprived of the opportunity of ex- 
amining witnesses, The necessity for the rule is thus ren- 
dered clear, and the effect of it must, obviously, be that 
stated : which is, taking the matter of the bill to be true, as 
ifthe same were confessed in an answer. The terms, 
“taking the bill pro confesso,” per se carry that sense ; and, 
when it is perceived that in the state, in which the cause is 
hereby placed, the plaintiff cannot proceed to proofs by 
witnesses, the conclusion is clear, that the truth of the bill 
is to be taken as admitted on the hearing, as if an answer 
confessed it in the term of the bill. It was in that sense 
those words were used in Stat 5 Geo. II, which first al- 
lowed a bill to be taken pro confesso against an abscond- 
ing defendant, on whom process could not be served. The 
statement of the bill was assumed to. be true, and a decree 
made accordingly. Smith’s Ch. Pr. 153. The same 
terms are to be found in our acts of 1782 and 1787 regu- 
lating the proceedings against detendants, who do not an- 
swer, whether served with process, or absconding or resid- 
ing abroad ; and there cannot be a doubt, that they were used 
and are to be received in the same sense. The latter act 
contemplates, that the hearing may be immediately after the 
order taking the bill pro confesso, and provides that the 
Court shall “decree thereupon,” that is, upon the bill and 
order, on the security of the bond of the plaintiff fur restitu- 
tion, if decreed on a rehearing; and the act of 1782 requires, 
that, upon taking the bill pro confesso, the cause shall be 
set down to be heard ez parte at the ensuing term, with a 
proviso, that, upon a proper ground, shown within the first 
three days of the next term, the preceding orders may be 
discharged, and the defendant admitted to a full defence. 
The acts of 1762, ch. 79, and 1806, ch. 703, contain simi- 
lar enactments respecting petitions in the Courts of law 
for legacies and distributive shares. And all those provi- 
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sions distinctly evince, that the cause is not open for proofs, 
so far, at least, as concerns the decree to be pronounced on 
the hearing ; and the case is thus brought by the statute 
within the very reason assigned in Hawkins vy. Crook for 
the rule originally. Therefore the decree is to be on the 
bill, upon the supposition that the matter thereof is true by 
the confession of the defendant. It seems probable, that 
the recent local practice to the contrary, which has been 
mentioned to us, has arisen from the misapplication to this 
case of the rule, that the matter in the bill, which, though 
not expressly denied, is not admitted in the answer, must 
be proved. But the distinction between the cases is plain. 
For, without insisting on the general traverse usually in- 
serted in the conclusion of the answer, there is this marked 
difference, that, as to those parts of the bill on which the. 
answer is silent, the bill is not taken pro confesso. A bill 
must be taken pro confesso throughout, or not at a!ll_— 
Hence, an answer, however insufficient, puts the plaintiff 
to the necessity of proving his case, either by witnesses, or 
by obtaining a fuller answer on exceptions. But that has 
no application to the case, in which, in default of any an- 
swer, or appearance, the bill is expressly taken pro confesso 
—whereby the plaintiff is allowed to insist on a decree on 
the bill as being all true. The consequences are, that, if 
the Lill, though confessed, do not entitle the plaintiff to a- 
decree, it must be dismissed; but if it contain matter for 
some decree for the plaintiff, it will be made. Its nature, 
however, will depend upon the consideration, whether there 
be or be not enough in the bill to show the precise extent 
of the relief which the plaintiff ought to have. If, for ex- 
ample, the bill be for specific performance of a contract for 
the sale of jand, and it is not so described in the contract 
or bill as to identify it by such metes and bounds as ought 
to be inserted in the conveyance to be decreed, then upon 
the hearing there would be only a declaration of the opin, 
ion of the Court, that it was fit the contract should be spe- 
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cifically performed, and, because the particular lines of the 
land did not appear, a survey and enquiry would be direct- 
ed thereon ; and, of course, the party might offer proof 
touching that matter. So it would be likewise in bills for 
redemption, to settle partnerships, and for accounts ana’ 
payment of legacies, distributive shares, and the like. But 
if the bill contains matter, which, at all events, entitles the 
plaintiff to a decree to the full extent of the prayer, and it is 
upparent, that, taking the bill to be true, the result of no 
enquiry could vary the terms of the decree, then it is ob- 
vious, that the decree on the hearing must be the final de- 
cree. Such is the present case. The information has but 
one purpose; that of vacating the grant. It asks for no 
account or other relief; and upon it there can be but one 
of two decrees under any circumstances’; that is to dismiss 
it, er to vacate the grant. Therefore it is incumbent on 
the Court now to declare, that the grant was unduly ob- 
tained, as before mentioned, and to decree definitively, that 
it be vacated and annulled, according to the statute, and 
that the defendant Carver pay the costs. 


Pex Curiam. Decree accordingly. 


The following decree, drawn by the Court, was then en- 
tered : , 

August 2ist, 1851. This cause coming on to be heard 
on the information filed on behalf of the State by the At- 
torney General, the exhibits and the former orders, and ar- 
gument of Counsel on behalf of the State, and the whole: 
matter being considered by the Court: and it appearing im 
and by the information and exhibits, as therein stated, that 
on the 29th day of June, 1831, the defendant, Adien Carver, 
made an entry of two hundred aeres of land lying in Burke 
county, on the waters of the Toe River, under Humpback 
- Mountain, and wujoiajng his own land, and that the said 
Adien afterwards obtained a warrant thereon, and procured 
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one David Chandler, a deputy of the surveyor of said coun- 
ty, to make out plats and certificates of survey, purporting 
to be upon the said entry and to be a survey of a tract of 
land containing two hundree acres, with the following butts 
and bounds, that is to say, beginning on a white oak stand- 
ing on the east bank of Toe River, and runs east two hun- 
dred poles to a stake on the top of Humpback Mountain, 
thence north with the Mountaiu two hundred and sixty 
poles to a stake on the bluff end of the Mountain, thence 
west down the leading ridge between Brushy Creek and 
Laurel Creek two hundred poles to a stake on the bank of 
the river, thence down the meanders of the river to the be- 
ginning, and transmit the said warrant, plats, and survey 
to the office of the Secretary of State; and that.on the 
12th day of December, 1832, the said Adien Carver paid 
into the Public Treasury the sum of ten dollars as and for 
the purchase money due to the State for the said tract of 
land and then obtained a grant to be issued to him, the said 
Carver, for the said tract of land, described therein by the 
aforesaid lines and corners, and as containing two hundred 
acres, and that the said grant bears date the day and year 
last aforesaid, and is numbered 5601: and it further ap- 
pearing thereby, that the distances between the several 
natural objects, which are described in the said survey and 

t as corners of the said tract of land, are such, that 
each of the four lines thereof exceeds two miles in length, 
instead of the respective lengths in the said survey and 
grant mentioned, and that, by reason thereof, the said tract 
of land, so granted to the said Carver, contains three thou- 
sand acres, instead of two hundred acres, as mentioned in 
the said grant: and it further appearing thereby, that the 
said Adien and the said Chandler well knew the true leagths 
of the said lines, and that the said Adien, by collusion and 
fraud, procured the said Chandler corruptly and contrary tu 
his duty as a deputy surveyor to mak~ aiwuntrue plat and 
certificate by giving in the said plats and certificates, as 

2 
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made and transmitted by him as aforesaid, a false descrip’ 
tion of the land as aforesaid, as to the lengths of the said 
lines and falsely stating the quantity therein contained, to 
the corrupt and fraudulent intent, that, by such fraudulent: 
description, suggestions and affirmations, the said Carver 
should obtain a grant from the State for a much larger 
quantity, namely, three thousand acres of land, included in 
the said survey, without making due payment therefor or 
any payment whatever, in respect of two thousand eight 
hundred acres, part thereof: and it further appearing theres 
by, that, in pursuance of said corrupt and fraudulent intent, 
and by means of said false suggestions, the said Carver did 
obtain the said grant to be issued to him as aforesaid, covs 
ering the three thousand acres of land instead of the smal- 
ler quantity of two hundred acres, to which alone he was 
justly entitled: and it further appearing thereby, thator 
the said causes the Attorney General on behalf of the State 
prays that the said grant so obtained by the said Adien 
Carver, may be decreed by this Court t0 be vacated and 
repealed: and it appearing to the Court, that at the last 
term thereof, the information was taken pro confesso against 
beth of the defendants: wherefore, and because all the 
matters, appearing as aforesaid in and by the information, 
are thus taken to be true as if the same were particularly 
confessed by the defendants, it is declared by the Court, 
that the said Adien Carver did procure the said grant to-be 
issued and made to him, the said Carver, by false sugges- 
tions, surprise and fraud, as aforesaid: and that in the opin- 
ion of the Court the said grant ought, for that cause, to be 
repealed and vacated, as prayed in the information : and 
the Court doth thereupon order, adjudge and decree, that 
the said grant to the said Adien Carver, numbered 5601, 
and bearing date the 12th day of December, 1832, for the 
said tract of land herein before described, be, and the same 
is hereby vacated, repealed, rescinded and annulled: and 
that the defendants, after service of a copy of this decree 
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twenty days before the next term, do bring the said grant 
into this Court at the next term to be cancelled ; and that 
the defendant, Adien Carver, do pay the costs of this suit 
to be taxed by the Clerk: and the Court, in obedience to 
the Statute in such cases made and provided, doth further 
order, that, upon a copy of the information, orders and de- 
crees, thereon made, being filed by the Attorney General 
on behalf of the State in the office of the Secretary of State, 
the said Secretary of State shall record the same in the, 
book by. him kept for that purpose, and shall also note in 
the margin‘of the original record of said grant the render- 
ing of this decree with a reference to the said record there- 
of im his office, and shall also cancel the enrolment of the 
said grant in his office by writing across the same the 
words: “Cancelled by virtue of the decree of the Supreme: 
Court.” wh es, 














SUPREME GOURT. 


JOSEPH PONDER we. JAMES CARTER, ADM’R. 


A surety has no claim upon his principal, until he has paid the money 7” ° 
which he was bound. 

When A. was indebted to B., and C,, for a fair consideration, agreed in writing 
to pay the debt to B., and afterwards, upon demand from B, refused to do 
eo; and A. subsequently was compelled to pay the debt; Held, that, as 
between A. and C., A. was to be considered as surety and C. as principal, 
and that the statute of limitations began to run against A.’s claim on C., got 
from the date of the agreement or of C.’s refusal to pay B., but only from the 
the time when A. actually paid the money. 

The cases of Sherrod v. Williams, 4 Dev. 360, Brissentine v. Martin, 1 Ire, 
286 and Noland v. Martin, 2 Ire. 307, cited and approved. 


Appeal from the Superior Court of Law for Yancy Coun- 
ty, Special Term, July 1850, his Honor Judge Barrus, 
presiding. 

The facts of the case will be found in the opinion of the 
Court. | 


J. W. Woodfin, for the plaintiff. 
N. W. Woodfin and Gaither, for the defendant: 


Nasu, J. The only question presented to the Court is, 
as to the operation of the statute of limitations. Ponder, 
the plaintiff, was indebted to one Anderson, and, in order 
to discharge the debt, sold property to the intestate, Car- 
ter; and it was agreed between them, that the purchase 
money should be paid to Anderson in discharge of his debt 
on Ponder, which was reduced to writing and signed by 
the intestate. In 1843, Anderson demanded nec of 
Carter, who refused to make it; and, subsequently, the 
plaintiff was compelled to pay it. This payment was made 
within three years before the bringing of the action. On 
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_ Ponder v. Carter. 
behalf of the defendant it was contended, that the plaintiff’s 
action was barred by the Statute of limitations, which be- 
gan to run, either from the time he signed the instrument, 
or from the demand by Anderson. Neither proposition is 
correct. The arrangement between Ponder and_ Carter 
was of a nature not to discharge the former from the claim 
of Anderson-——he_ was left still liable to pay it, and, under 
this liability, the debt was recovered of him and he did pay 
it. From the latter period, the statute began torun. After - 
the arrangement between Ponder and Carter, the latter, as 
between themselves, became the principal in the debt to 
Anderson, and the former stood in the relation of surety ; 
‘and it is settled by many adjudications, that a surety has no 
claim upon his principal, until he has paid the money, for 
which he is bound. It is the payment of the money, 
which gives his action, and not his liability in law to do 
so. The statute begins to run only from the time when the 
eause of action accrued. Sherrod v, Norwood, 4 Dev. 360, 
Brissentine v. Martin 1 Ire. 286, Noland v. Martin, 1 Ire. 
807. : 

We concur in the opinion of his Honor. There is no 
error; and the judgment is affirmed. 


Pes Contam, Judgment confirmed. 
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WILEY REVEL vs. F. A. PEARSON & AL. 


When a person, who has commenced asuit in forma pauperis, is afterwards 
dispaupered and entersintoa prosecution bond, he is entitled upon his re- 
covery in the action, to a judgment for his costs, as well these ineurred 
before he was dispaupered as those mceurred afterwards. 

Thecases of Carter v. Wood, 11 Ire. 22, Clark v. Dupree, 2 Dev. 418 and 
Wilson v. Hedgpeth, 3 Dev. 37, cited and approved. 


Appeal from the Superior Court of Law of McDowell 
County, Fall Term 1850, his Honor Judge Dick presi- 


ding. 
This was a rule on the plaintiff to show cause, why cer- 


tain costs taxed against the defendants should not be strick- 
en out of the fi. fa. The facts are: on the 5th of May 
1847, the plaintiff commenced his suit in forma pauperis 
against the defendants, and continued to prosecute the same 
without surety, up to November Term 1849, when he came 
into Court, and, on his own motion, was dispaupered, and 
tendered bond for the prosecution of his suit, which was 
accepted by the Court. The case was tried at. Spring 
Term 1850, when the plaintiff had a verdict and a judg- 
ment, in the usual form, for damages and costs ; and a §. 
fa. issued therefor, returnable to the Fall Term of the 


Court. 
The Court, being of opinion, that the plaintiff could not 


recover the costs of his witnesses, which accrued prior to 
the time, when the plaintiff was dispaupered, made the rule 
absolute, and ‘ordered, that all the costs of the plaintiff's 
witnesses, which accrued prior to the November Term 1849, 
be stricken out of the fi. fa. The plaintiff being dissatis- 
fied, prayed and obtained an appeal to the Supreme 
Court. 
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J. and G, N. Bazter, for the plaintiff. 
Gaither, T. R. Caldwell and Bynum, for the defendant, 


_Nasu, J. This case differs from that of Carter v. Wood, 
11 Ire. 22, in several respects. The plaintiff there, who 
sued in forma pauperis, had recovered a verdict against 
_ thedefendant, upon which judgment was rendered, but none 
for costs. The rule was upon the defendant to show, why 
he should not be taxed with the attendance of the plaintiff's 
witnesses., The rule was discharged upon the special cir- 
cumstances of the case. At the time the suit. was, tried, 
the plaintiff was still under the protection of his order.— 
Here, the plaintiff was dispaupered on his own motion, ~ 
while the suit was still pending, and he entered into the 
ordinary prosecution bond, given by plaintiffs in general, 
Upon his verdict, judgment was rendered for him, not only 
for his. damages, but for his costs. The enquiry, then, is 
for what costs was he liable? For, under the act of 1777 
eh. 115, sec. 90, the “ party, in whose favor judgment sha 
begiven &c., shall be entitled to full costs,” Whatever 
eosts the plaintiff was bound to pay, lie is entitled to recov- 
er.of the defendants. The doctrine as to the extent of a 
plaintiff’s liability to pay costs, who sues iz forma pauperis, 
asgenerally understuod in this State, is fully stated in the 
eape of, Clark v. Dupree, 2 Dev. 411. The protection; 
farnished by the act of the General Assembly Rev. Stat. 
eh. 31. sec. 47 is withdrawn, whensoever, by the order of 
the Court, it is adjudged, that the plaintiff ceases to need it, 
and that will be, whenever, in the progress of the case, and 
before its determination, it is made to appear, that, either 
at the institution of the suit, he had the requisite quantity 
of property, or that he had acquired it since. Our act is 
very neatly a transcript ot that of 11 Henry IX, ch. Il: 
and the decisions under that statute are safe guides to us 
imythe,exposition of our act. In a case, Anonymous, 2 
Salk. 506 507, it is decided, that, if the plaintiff be dispay- 
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pered, it is the usual pracgice to tax his costs against him. 
This doctrine is approved in the third volume of Bacon’s 
Abiidgment Title, Paupers Letter, D. page 813. Stiles’ 
Rep. 386. This is a direct autho:ity against the motion 
of the defendants. But in addition, the plaintiff here has 
given a prosecution bond, of course in the ordinary form, to 
prosecute the suit with effect, and, in case of failure, to pay 
all such costs and damages, as should be awarded against 
him. The defendants say, that, although this bond might 
subject them to pay the costs, incurred subsequent to its 
execution, it did not subject them to such as were incurred 
by the plaintiff antecedent thereto, for the reason, that the 
plaintiff was not bound t> pay them, as, at that time, he was 
suingasa pauper. The case trom Salkeld shows, that, upon 
being dispaupered, costs shall be taxed against him. What 
costs? All those which any other plaintiff was liable to.— 
Under the English law, no person, summoned to attend as 
a witness, was bound to attend the Court, unless his expenses 
were paid or tendered tohim. Our statute makes no such 
provision—the witness is bound to attend. At the termina- 
tion of the term of each Court, he may compel the party, for 
whom he is summoned, to pay his attendance, or he may 
file his certificate-in the Clerk’s office, term by term, toawait 
the decision of the cause. At that time the successful party 
obtains a judgment for his custs, and the attendance of "his 
witnesses is taxed inthe bill of costs, and is collectéd by 
the execution. The witnesses of the plaintiff in this case 
could not, it is true, while he was protected by his order, ¢om- 
him to pay them, but they had a right to prove their at- 
tendance and to file their tickets. We are to presume, t 
oh But again, if the defendants had succeeded in’ 
uit, the ‘plaintiff and his sureties in his prosecution’ 
wala, very clearly, have been bound for the attendance Of 
his witnesses, as well before as after the execution of it. The 
case of Wilson v. Hedgpeth et al. 3 Dev. 37, establishes 
that. It was decided, that a bond given, after the institution 
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ot the suit, covers all the costs—no matter at what stage of 
the suit incurred. If, under the circumstances of this case, 
the defendant could have recovered their costs, incurred 
while the plaintiff was protected by his order, we see no 
good reason why the latter, when he is dispaupered and 
rendered liable to them, shall not recover them of the de- 
fendants. 


Per Curiam. Judgment below reversed, and the rule 
discharged. 


JACOB HARSHAW vs. E. S. MOORE. 


In an action brought by a mortgagee against a creditor of the morigagor, 
claiming property under an execution against the mortgagor, it being al- 
ledged that the mortgage was made with a fraudulent intent, the declara- 
tions of the mortgagor, immediately before and in contemplation of the act, 
may be given in evidence against the mortgagee. His declarations after 
the act are not admissible in evidence. 


Appeal from the Superior Court of Law of Burke Coun- 
ty, Fall Term, 1851, his Honor Judge Diex presiding. 
This was trover for the conversion of aslave. Both 
parties claimed under one Clarke. 
. The plaintiff read in evidence the record of a suit in 
equity, in which he was plaintiff, against the said Clarke 
for the foreclosure of certain mortgages, in which such pro- 
ceedings were had, that a sale was ordered to be made by 


the Clerk and Master; at which sale the plaintiff became 
3 
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the purchaser of the slave. He also proved, that the de- 
fendant afterwards took the slave out of his possession and 
sold her at public auction. 

The defendant read in evidence an execution in favor of 
one Miller against the said Clarke, under which he made a 
levy and sale; and proved, that the debt, upon which the 
judgment in favor of Miller was rendered, existed long be- 
tore the execution of the mortgages upon which the above 
decree was obtained. He also proved, that, before and at 
the time of the execution of the mortgages, Clarke was 
greatly indebted to several other persons ; and he proved 
by one Presswood, that he drew the mortgages at the re- 
quest of Clarke ; they conveyed all of Clarke’s property, 
and he told the witness to insert $1200, as the amount of 
his indebtedness to the plaintiff; he also told the witness, 
shortly before the execution of the mortgages, he was about 
to be pressed by some security debts—he would not pay 
them, and, to avoid it, he intended to mortgage all of his 
property to the plaintiff. 

The defendant then called one Coffy. He stated, that 
Clarke told hima few days before the execution of the 
mortgages, there were some security debts coming against 
him, and to avoid paying them, and to keep his property, 
he was going to mortgage it to the plaintiff; in the same 
conversation, he told him he owed the plaintiff $105, and 
the plaintiff was his surety to Murphey’s estate for $120. 
The plaintiff objected to this part of the conversation. The 
defendant also called the wife of Clarke. She stated, her 
husband told her the day before he mortgaged his property, 
that he was going to do so, to avoid paying security debts, 
and to have the use of it ; he also said he owed the plaintiff 
$105, and he was his surety to Murphey’s estate for $120. 
This testimony was objected to. The mortgages were 
read in evidence. 

The plaintiff then read the bill against Clark e to foreclose, 
and Clark’s answer, and an award of. certain referees, find-, 
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ing the amount of the indebtedness of Clarke to the plaintiff 
at the date of the mortgages, and offeredto prove what Clarke 
said was the amount he owed him, in a conversation after 
the execution of the mortgages, and before the levy of the 
execution by the defendant. This was rejected. 

The Court instructed the jury, among other things, that 
in ascertaining the amount of the indebtedness of Clarke to 
the plaintiff, at the time he executed the mortgages, the 
finding of the referees was not conclusive on the defendant, 
because he had no opportunity of being heard before them, 
and was not a party to the suit in equity. 

The jury found for the defendant ; and the plaintiff moved 
for a new trial: 1st, because the Court erred in admitting 
the declarations of Clarke, as to the amount he owed the 
plaintiff, made before the execution of the mortgages: 2nd, 
because Clarke’s declarations, after the execution of the 


mortgages, were rejected: 3rd, for error in the charge, in 
respect to the finding of the referees. Motion refused ; 
judgment, and the plaintiff appealed. 


Avery and Gaither, for the plaintiff. 
Bynum, N. W. Woodfin and T. R. Caldwell, for the de- 


fendant. 


Pearson, J. The case turned upon the intent, with 
which Clarke executed the mortgage deeds. The defendant 
alleged, that his intent was to hin ter, delay and defraud his 
creditors. His declarations, immediately before and in con. 
templation of the act, were clearly admissibl: to show his 
object in doing it. He was the owner of the property. His 
declarations were against his interest, and strong evidence 
bearing upon the very point against him and the plaintiff 
who claims under his deed. In fact, the question was con- 
cluded by admitting the first part of the conversation with- 
out objection. In that, he declared in general terms an 

Ntention to avoid the payment of his debts; and the sub- 
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sequent part of the conversation, in reference to the amount 
he owed the plaintiff, was a mere explanation of the man- 
ner, in which the fraud, avowed in the former part, was to 
be effected. 

The competency of the wite is not made a question by 
this record, and we can, therefore, give no opinion upon it. 

The declarations of Clarke, after the execution of the 
mortgage deeds, were properly rejected. He was not then 
the owner of the property, for the conveyance, although 
void as to creditors, was valid as between the parties ; and 
his declarations were inadmissible to sustain his deeds a- 
gainst one, who claims under a title conferred by law. 

We are at a loss conceive of any principle, by which it 
ought to have been held, that the ~ finding of the referees,” 
and the decree between the plaintiff and Clarke, were con- 
clusive on the defendant. It was “ res inter alios acta,” 
and was evidence merely of its existence, and not of its 
truth. 

There is no error. 


Par Curiam. Judgment affirmed. 
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A. B. CHUNN vs. W. D. JONES. 


A defendant was arrested on a ca. sa. and gave bond as required by jaw ; the 
plaintiff was permitted to amend his execution and the defendant allowed 
to appeal ; m the Superior Court the plaintiff moved to dismiss the appeal, 
on the ground that the appeal was improvidently granted, and the motion 
was sustained by the Court and the appeal ordered tu be dismissed. The 
plaintif is not then entitled in that Court to a judgment for his debt and 
costs against the defendant and his sureties on the appeal bond. 


Appeal from the Superior Court of Law of Buncombe 
County, at aSpecial Term, July, 1851, his Honor Judge 
Batey presiding. 

The defendant was arrested on a capias ad satisfacien- 
dum, on a Justice’s judgment, and entered into bond under 
the act for the relief of honest insolvent debtors. On the 
return of the proceedings, the plaintiff moved the County 
Court to amend the execution, and it was allowed. The 
defendant prayed an appeal, and, having surrendered him- 
self in discharge of his sureties and been ordered into cus- 
tody, he was allowed to appeal. In the Superior Court the 
plaintiff moved to dismiss the appeal as having been impro- 
vidently granted, and the Court allowed the motion, and 
gave judgment against the defendant and his sureties for 
the costs on the appeal. Then the plaintiff further moved 
for judgment for the debt and all the costs against the de- 
fendant and his su-eties for the appeal. But the Court re- 
fused it, and ordered a procedendo to the County Court ; 
and the plaintiff appealed. 


J. W. Woodfin, for the plaintiff. 
Avery, for the defendant. 
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Rurrin, C. J. The two motions of the plaintiff were en- 
tirely inconsistent. The appeal was dismissed at his in- 
stance for the want of jurisdiction, and the defendant ac- 
quiesced therein. It necessarily followed, that there could 
not be judgment for the debt, since that would imply juris- 
diction and a decision on the merits. 


Psr Curiam. Judgment affirmed. 


JACOB SIMMS ws. JOHN KILLIAN. 


A. coutracted to purchase from B. a tract of land at a stipulated price, and 
gave his written obligation to that effect. Afterwards, C., by parol, agreed 
to purchase A.’s interest in the contract, and A. by endorsement on his ob- 
ligation directed B. to convey to C. Held, that the contract between A. 
and C. was void by the statute of frauds, and, of course, no action could be 


sustained on it. 


Appeal from the Superior Court of Law of Haywood 
County, Spring Term 1851, his Honor Judge Serris 
presiding. 

This is assumpsit, in which the plaintiff sought to recov- 
er the sum of $200, part of the price, which the intestate 
promised to pay the plaintiff for his interest in a tract of 
land. On the general issue, the facts were these: The 
plaintiff contracted with one Wikle for the purchase of the 
land at $600, and paid him $210, and took his obligation 
to convey to him upon the payment of the residue of the 
purchase money. Afterwards Jones, the defendant's intes- 
tate, contracted orally with the plaintiff for the purchase 
of his interest in the land at $800; whereof he promised 
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the plaintiff to pay $590 to Wikle in full of the balance due 
him, and to pay' the plaintiff the remaining $210. There- 
upon the plaintiffsigned a written memorandum on Wikle’s 
obligation, that Jones was authorised to take a deed from 
Wikle in his own name, and delivered the paper to Jones ; 
who afterwards paid the purchase money to Wikle and got 
a deed from him, and also paid the plaintiff the sum of $10 
in part of the $210, but died without making any farther 
payment. The defendant insisted, that the action would 
not lie, because the agreement was not in writing ; and the 
presiding Judge was of that opinion and non-suited the 
plaintiff, and he appealed. 


J. W. Woodfin, for the plaintiff. 
N. W. Woodfin, for the defendant. 


Rurrin, C. J. The Court concurs in the opinion of his 
Honor, which is in accordance with the case of Rice v. 
Carter, decided here a year ago. The contract concerns 
the sale of an interest in land, and by the statute of frauds 
a party to it cannot be charged therewith, unless it be in 
writing and signed by the party thus sought to be charged. 
It was argued at the bar, that the policy of the act was to 
protect owners of real estate from being deprived of it with- 
out written evidence under their own hand, and that a 
promise to pay money for land is not within the mischief. 
But the danger seems as great, that a purchase at an ex- 
horbitant price may by perjury be imposed on one, who did 
not contract for it, as that by similar means a feigned con- 
tract of sale should be established against the owner of land. 
Hence the act in terms avoids entirely every contract, of 
which the sale of land is the subject, in respect of a party, 
that is, either party, who does not charge himself by his 
signature to it after it has been reduced to writing. 


Per Curiam. Judgment affirmed. 
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ROBERT GANT re. WILLIAM HUNSUCKER. 


A deed ia valid in a Court of law, notwithstandiag any fraud in the considera- 
tion of the deed or in any false representation of a collateral fact, whereby 
the party was induced to enter into the contract by executing the instrument. 

A party, who does not except to an opinion in the Court below on a point o¢ 
law, is precluded from making the exception in the Sapreme Court, when 
the case comes on there, 

The cases of Philips vy. Smith, 1 Car. L. R.475, Williams v. Beeman, 2 Dev. 
483, Logan vy. Simmons,1 Dev. aud Bat: 13, and Reed vy. Moore. 3 Ire. 310, 
cited and approved. : 


Appeal from the Superior Court of Law of Gaston Coun- 
ty, Spring Term, 1851, his Honor Judge Barrie presi- 
ding. 

This is covenant on a general warranty of title, contain- 
ed in a bill ot sale made by the defendant to the plaintiff on 
the 21st of September, 1847, for two slaves, and expressed 
to be for the consideration of one dollar. The pleas are, 
non est fuctum, no breach, and a special plea, that the deed 
was obtained from the detendant without consideration and 
by the fraud of the plaintiff. 

On the trial, the signing, sealing, and delivery of the deed 
to the plaintiff were not disputed. The plaintiff then gave 
in evidence a deed trom the defendant to John Hunsucker, 
dated on the 30th of August, 1847, whereby he conveyed 
the same two slaves and other chattels, in trust for the sole 
and separate use of Polly Gant, the wite of the plaintiff and 
a daughter of the defendant, during her life, and after her 
death upen a further trust for Sarah Gant, a daughter of 
the plaintiff and his wife, and for such other child or child- 
ren, if any, as the said Polly might thereafter have, and in 
case the said Sarah and such other child or children should 
die without leaving issue, thea m trust for the plaintiff as 
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to # certain share of the slaves, and as to the residue there- 

of im trust for certain other persons. And the: plaintiff 
gave further evidence, that he took the two slaves into pos- 
séssion when the deed was made to him, and that after. 
wards John Hunsucker, claiming the slaves under the said 
deed made to him by the defendant, brought an action of 
detinue against the plaintiff for them and recovered therein 
and took the slaves from the plaintiff before the present ae- 
tion ‘was commenced ; and that the slaves were of the val- 
ué of 61400. The plaintiff then produced one Cline, who 
deposed, that he was the plaintiff’s brother-in-law, and that 
om the 2ist of September, 1847, the plaintiff came to his 
house and requested him to go to the defendant’s and write 
the bill of sale, and that he went with the plaintiff and 
wrote the deed, and, after the defendant had executed it, 
he and a son of the defendant attested it ; and that on that’ 
occasion the plaintiff told the defendant, that the defendant. 
could take up the deed of trust he had made to John Hun- 
sucker, and that it would be no harm to the defendant t 
execute the ded to the plaintiff, which the witress was'then’ 
preparing. He further deposed, that nothing was paidby: 
the plaintiff for the negroes, as far as he understood ; and’ 
that the defendant was at the time nearly eighty yeare:of 
age, but, in the opinion of the witness, he understood what 
he was doing. ad 

In support of the issues on the part of the defendant, 
céilied several witnesses. One of them was the Sheriff of 
Catawba, who deposed, ‘that the defendant lived «in ‘that 
courity and was very aged and an ignorant Dutchmen of 
week mind. Another was an unmarried daughter-of the 
déféndant who lived with him. She deposed, that the.de- 
fendant was very old and infirm, and was a drinking man; 
and that he had been sick with chills and fevers ‘for three 
weeks before he made the deed to the plaintiff, and was-of 
very weak mind, and easily persuaded to almost any thing: 
and that dating that period the plaintiff was often at the 
4 
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defendant’s to get him to make the plaintiff a bill of sale 
for the negroes, and that he was there in the early part of 
the day, on which the instrument was executed, and went 
for Cline to write it, and they came together just before 
night, and did the business. ‘The defendant also called one 
of his sons, who was the other witness to the deed, and he 
deposed, that, before it was executed, the deed of trust to 
John Hunsucker was talked about by his father and the 
plaintiff and the other persons present, and that they all ex- 
pressed the opinion, that it might be taken up and destroy- 
ed. Evidence was also given, that on the next day the 
plaintiff applied to John Hunsucker to get the deed of trust, 
but the latter declined giving it up until he could consult 
Counsel. 

. For the piaintiff it was contended before the jury, that 
the defendant had mental capacity to execute the bill of 
sale; and that there was -no fraud or imposition practised 
on him by the plaintiff in procuring it; and that the plain- 
tiff was entitled to damages to the value of the slaves. The 
Counsel for the defendant also argued before the jury the 
question of fact, as to the capacity of the defendant, and as 
to the fraud and imposition on him to induce him to exe- 
cute the deed; and contended further, that, if the jury 
should be of opinion against the defendant on these points, 
yet the plaintiff could only recover, as damages, one dollar, 
that being the purchase money mentioned in the deed. 

The Court instructed the jury, that, to render the instru- 
meat valid, it was not necessary the defendant should have 
a mind equal to the most intelligent and best informed men, 
nor that his mind should at the time of executing it have 
been equal to what it had been ; but it was sufficient, if he 
had unind and memory enough to know what he was doing, 
and understood its effects. The Court further instructed 
the jury with regard to the alleged fraud and imposition , 
that, if the plaintiff knew that the deed of trust could not be 
taken up and yet represented to the defendant that it could, 
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so that he signed the bili of sale under that belief, induced 
by such fraudulent misrepresentation of the plaintiff, ‘it 
would invalidate the bill of sale; but that if both partiés 
were mistaken as to the right to take up the deed of trust, 
then it would not have that effect. As to the damages, the 
Court instructed the jury, that, if upon the other points t 
should think the plaintiff entitled to recover, he was en 

to one dollar onty, being the consideration mentioned in the 
deed, with interest thereon. The jury found for the defeni- 
dant on all the issues ; and the plaintiff moved for a new 
trial, because the verdict was against the weight of evi- 
dence. That was refused; and he then moved for a venire 
de novo, because the Court erred in the instruction upon 
the question of'damages: which, being also refused, the. 
plaintiff appealed. 


Avery, Landers and Alexander, for the plaintiff 
Craig, for the defendant. 


Rvurrin, C. J. This Court hasno cognizance of the mo- 
tion for a new trial: which was addressed entirely to the 
discretion of the Court, in which the trial was, and ought 
not to encumber the bill of exceptions. 

The point respecting the damages presented questions 
on the trial of some novelty, and, verhaps, of not very easy 
solution. The difficulty would not, indeed, arise out of ‘a 
supposed restriction of a purchaser of slaves to the recov- 
ery of damages to the amount of the purchase money méh- 
tioned in the bill of sale, and interest thereon, in analogy, 
apparently, to the rule relative to the warranties of land. 
For, the rule as to land stands on peculiar reasons, which 
were thought to control the usual measure of damages” in 
the personal action of covenant, which is held to lie ona 
warranty. Phillips v. Smith, 1 Law Repos. 475; Wil- 
liams v. Beeman, 2 Dev. 48?. But as mentionéd ‘in the 
latter case, on covenants relating to personal things;"the 
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recovery always is for the actual damages or loss to the 
covyenantee from the breach; as, for example, the value of 
an article at the time it ought to be delivered, or the value 
of slaves at the time of eviction. But it might not be. so 
easy to say, whether there be any rule of law as to the 
measure of damages, or, if there be, what it is, in a case 
like this ; in which the ccnveyance and covenant are sub- 
stantially voluntary, and the eviction was by a title para- 
mount in trust for the plaintiffs family and himself, of the 
existence of which he was aware at the time he took his 
deed, and from which he then represented to the defendant 
noharm could come. But, whatever may be the rule of 
law on those points, the case, as it now stands, cannot be 
affected by it. For, it is clear, that the instructions on this 
part of the case had no effect on the verdict, since the jury ‘ 
did not give the plaintiff damages on either basis, but found 
against him altogether. It is thus reduced to a certainty 
that the verdict was upon the other parts of the case, ,and 
therefore that the instruction as to the measure of damages 
was perfectly immaterial, and could not prejudice the plain- 
tiff, 
It was next said for the plaintiff, that there is error in the 
instruction as to the effect on the deed of the alleged fraud 
and imposition in inducing the defendant to .execute the 
deed, by deceitfully representing to him, that he could lawful- 
ly conceal the prior deed of trust made by him, although the 
plaintiff knew at the time, that the deed of trust was irre- 
vocable, and conclusive of the title to the two slaves. The 
Court, it is true, does not approve of that part of the in- 
structions. For, although the facts assumed in the .hypo- 
thesis might in another forum affect the operation of the 
deed, so.as to cause it there, according to cireumstanees,.to 
be set aside, or to be held as a security for money paid or 
laid out-under it, yet at law they do not avoid the deed. In 
a Court of law the question is a naked one, of deed or no 
deed ; for, if the deed be an instrument for any purpose, it 
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remains so to - all purposes, either as conveying the thing, 
or covenanting for the title. And, supposing the defendant 
to have had capacity to contract, and that no trick or de- 
ception was practised on him as to the terms of the instru- 
ment he was executing, but he knew the contents of it and 
executed it voluntarily, the Court holds, that upon non est 
factum the instrument would not be avoided, but be held 
to be the defendant’s deed, notwithstanding any fraud in the 
consideration of the deed or in any false representation of a 
collateral fact, whereby the defendant was induced to enter 
into'the contract by executing the instrument. Logan v. 
Simmons, 1 Dev. and Bat. 13; Reed v. Moore, 3 Ire. 310. 
But, though that be the opinion of the Court, it is not now 
open to the plaintiff to complain of that er:or, because he 
took no exception to it on the trial. For the best reasons 
it is entirely settled, that the Court can take no notice of an 
error not apparent in the record, that is, in the pleadings, 
verdict, or judgment, unless the appellant except to it at the 
trial. Besides the presumption, that every thing was done 
right until the contrary be alleged, there is another, that, for 
purposes of his own, the party assented to or acquiesced in 
every opinion of the Court, to which he did not at the time 
except. In this case the exception is confined tothe direc- 
tions respecting the damages, and finds no fault with that as 
to the fraud and imposition. Indeed, the plaintiff seems to 
have preferred putting his case before the jury on the ques- 
tions of fact alone, whether he had made the alleged repre- 
sentation, and whether the plaintiff acted on it. Hedid not 
raise the question of law below, which he urges here, and 
therefore he cannot now raise it. 5 


Per Cuntam. Judgment affirmed. 





SUPREME, COURT. 


JAMES SLOAN we. WILLIAM McLEAN. 


Where a judgment was rendered by a justice of the peace against an absent 
party, and the party within ten days thereafter applied for relief, under the 
act of Assembly, Rev. Stat. ch. 62, sec. 15, the justice has no right samme- 
Tily te vueate the jadgment. Suéh an order is void. 

It was the duty of the justice to issue a notice to the opposite party and an 
order to summon witnesses and produce all the papers before him or some 
other justice at some day within thirty days, in the meantime directing a 
forbearance of proceedings, on which appointed day the case should be re- 
considered. 

When a justice, on such application, made an order at once vacating thejedg- 
ment, and no further proceedings were had thereon ; Held, that the order pot 
being warranted by law, the original judgment remained in full force. 


Appeal from the Superior Court of Law of Iredell Coun- 
ty, Fall Term, 1850, his Honor Judge Serrue presiding. 

This was an action commenced by warrant before a jus- 
tice of the peace on a former judgment, as follows: “ Au- 
gust 15th, 1844. 


“ Judgment by default in favor of plaintiff, principal $30, 


costs 30 cents. 
(Signed) NEIL McAULEY, J. P. (Seal.) 


The defence was, that the former judgment had been 
vacated and made void by the granting of a new trial. 

Neil McAuley, the magistrate, who gave the judgment, 
swore, that the defendant, eight days after the rendition of 
the judgment, applied to him for a new trial. He could 
not say, whether he swore the defendant or not; but the 
defendant was absent on the day he gave ths judgment, and 
upon his application he granted a new trial and drew up 
and signed a paper as follows ‘ 
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“STATE OF NORTH CAROLINA—Irepe.t County, 
To Thomas McConnell, Const: Whereas, William Mc. 
Lean hath this day applied to me, Neil McAuley, one of 
the justices of the peace for said county, for a supersedeas, 
or new trial, in the case wherein James Sloan is plaintitf 
and the said William McLean is defendant, tried before 
me at James Sloan’s, on the 15th of this inst., when and 
where the plaintiff obtained a judgment in the absence of 
the defendant : I do hereby supersede and make void the 
said judgment. This is, therefore, to command you to no- 
tify the plaintiff, that a new trial in the said case will be 
before me at the School House, un the 2d Saturday of 
September next, when and where you are to return the 
said judgment, together with all the proceedings in the case. 
Given under my hand and seal, August 22d, 1844. 
(Signed) NEIL McAULEY, J. P., (Seal.) 


He tendered this paper to the defendant, who declined 
taking it, but requested the witness to hand it to the officer, 
as he would be more likely to see him first: Witness put 
the paper among his private papers, where it has-remained 
ever since, until a few days before the term of the Court: 
He did not see the officer until a few weeks after the “ sec- 
ond Saturday of September :” He then told him what had 
been done: He had no recollection of attending on the day 
appointed for the trial. One Graham swore, that, accord- 
ing to his recollection, the justice of the peace and the de- 
fendant did appear at the “School House” on the day 
named, but neither the plaintiff nor the officer was present. 
There was no evidence, that the plaintiff had any notice of 
the application for the new trial. 

The jury reudered a verdict for the plaintiff, subject to 
the opinion of the Court, upon the question of law reserved ; 
and the Court, being of opinion with the defendant, set 
aside the verdict, and directed a non suit; and the plain- 


tiff appealed. 


Osborne, for the plaintiff. 
Boyden, for the defendant. 
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Pearson, J. The question depends upon the legal effect 
of what was done by the magistrate, and involves thé ¢on- 
struction of the statute, Rev. Stat. ch. 62, sec. 15. We 
think the matter was left unfinished, and was not carried 
out, so as to have the effect of vacating and making void 
the first judgment. We lay no stress on the fact, that it 
does uot appear that the defendant was sworn, or gave the 
security required. The magistrate misconceived the pow- 
er conferred on him by the statute. He had no povver, 
upon the ez parte application of the defendant, to vacate 
the jadgment. He had power only to issue certain process, 
thé result of which would be, if carried out, a reconsidera- 
tion or “ new trial.” If that took place, the first judgment 
was, of course, vacated. If it did not, then the first judg- 
thent remained in full force. Accordingly, the Statute di- 
reets the magistrate \o issue an order to the party or officer 
who has the papers in possession, to forbear all further pro- 
ceedings, and immediately to bring all the persons. before 
him, or some other justice of the peace, for “‘reconsidera- © 
tion.” dt further directs him to issue his summons to some 

officer to cause the parties, with their witnesses, to 
appear befure him, or some other justice of ‘the peace, with- 
im thirty days, when “the matter shall undergo a fair in- 
vestigation.” It is this “ fair investigation,” “reconsidera- 
tion,” or “ new trial,” which vacates the first judgment ; and 
of course, if it never takes place, the judgment stundsia full 
force. The magistrate is directed, without enquiry into-the 
merits of the case, to issue process, for the purpose of having 
the parties together. If the party, who applies for the, pro- 
cess, or one, whom he chooses to depend on, as his ‘agent, 
neglects to have it served, and, in consequence thereof, no 
“recoasideration” or “ new trial,” takes place, it is his mis- 
fortune. In consequence of his being absent at the trial,.if 
it is sufficiently accuunted for, an opportunity is given him 
to have a new trial, provided ke uses the means necessary 
for that purpose. This meets the necessity of the tase. 
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The construction, contended for by the defendant, goes be- 
yond it, and would lead to injustice ; for, if the application 
or order for process had the effect of vacating the judg- 
ment, that end being effected, most defendants would not 
take the trouble to proceed any further; so the plaintiff 
would be left to find out by accident, that their judgments 
were void, and to get new judgments in the best way they 
could. 

This strange view of the Statute, no doubt, was suggested 
by.a supposed analogy between a new trial before a single 
justice, and a new trial in Court. But there is.a very great 
difference. In the one, the matter is “in fieri,” and the 
parties are “in Court,” until the end of the term ; so that, 
if a new trial be granted, the parties are ipso facto put in 
“statu quo.” Notso in the other. As soon as the justice 
gives his judgment, he is functus officio, and the parties are 
“out of his Court ;” so that, nothing can be done to affect 
the judgment, until the parties are brought into “his Court” 
again by anew process. There is a greater analogy to the 
writ of error. There, the parties being “out of Court,” the 
judgment is merely suspended, until the proceedings are 
“ carried out” and finished by a new judgment. 

The judgment below must be premegrerrat peas 
for the plaintiff. . 


Pas Conian. Judgment accordingly. 





SUPREME COBRT. 


THE STATE TO THE USE OF SALLY POTTS oz. eepeoremmenant 
B. ELLIS. 


Where, under an order of the County Court ina bastardy case, the defendant 
gevea bond, tocomply with any order of the County Court in that case, 
and the Court ordered that he should immediately pay to the woman a 
certain sum then ascertained to be due ; Held, that the woman might re- 
lease her interest in the said sum, and that such release would bar an action 
for the same, where she was the relator and the suit brought in the name 
of the State, to whom the bond was payable. 

The cases of State v. Harshaw, 4 Dev. and Bat. 471, and State v. Cordon, 
8 Ire. 179, cited and approved. 


Appeal from the Superior Court of Law of Davie Coun- 


ty, Spring Term, 1851, his Honor Judge Barre presiding. 
This was an action of debt upon the bastardy bond of 


the defendant. Pleas—conditions performed, and not bro- 
ken, release, and payment. The ‘facts are set forth in the 
opinion of the Court. 


Attorney General, for the plaintiff. 
Craig, for the defendant. 


Nasu, J. The defendant was charged by the relator 
with being the father of her bastard child, which had been 
previously thereto born. The defendant was regularly, 
and by the proper authorities, declared to be the father of 
the child, and, under the order of the County Court, of 
Davie County, of which county both parties were citizens, 
gave the bond, upen which this action is brought. The 
County Court, at the same Term, made an order, “that J. 
B. Ellis pay to Sally Potts, sixty dollars, in three annual 
payments, to wit: $25, $20, $15, the first instalment to he 
paid at this Term.” The action is brought to recover the 








AUGUST TERM; 1851. 265 





















State v. Ellis. 





first instalment of $25. The pleas were, conditions per- 
formed and not broken, release, and payment. On the 
trial, the defendant offered in evidence a release, executed 
by Sally Potts, for whose use the action is brought, te him, 
“of all claims against him, founded either in law or equity.” 
His Honor, who tried the case, among other things, charged 
the jury, “that nothing but payment could discharge the 
defendant from liability, under the order of the Court, and 
that the plaintiff (the relator) had no such interest in the 
record, that she could release so as to defeat this recovery.” 
In this'we think there is error. One of the conditions in 
the bond is, “and perform any order of said Court re- 
lative to said child, &c.” - The Court made the order set 
forth in the case. The money was to be paid to Sally 
Potts ; and the breach assigned in the declaration is for not 
paying this $25. . Not paying it to whom? and who under 
the ‘order was entitled to receive: it? Certainly, Sally 
Potts. How long the child had been born before the order 
of filiation, we are: not informed, but its mother had main- 
tained it up te that time ; and she was entitled to be reim- 
bursed for her outlays; and it is usual in such cases for the 
Court, in its order, to provide for their immediate repay- 
ment by the father. ‘In this case the twenty-five dollars, 
ordered to be paid during the Term of the Court, were in- 
tended to cover the expenses so incurred by the mother, 
and which originally rested on the detendant. Her claim 
to them is very much in the nature of a claim for money 
_ Jaid out and expended for the use of the defendant—imper- 
fect, it is true; but after the order it became perfect and. ob- 
ligatory. Sally Potts, therefore, had an interest, which 
she could release ; State v Harshaw, 4 Dev. and Bat. 471. 
“It is trae, she could not, by any act of hers, release the de- 
* fendant from his bond. The county, for whose use, as well 
as her own, it was given, still had claims under it against 
~ the defendant ; but she could discharge him from all obliga- 
tion, which was exclusively to her, as the allowancefor 
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her past services In their verdict the jury find, under the 
instraction of his Honor, against the defendant, “ and assess 
her damage for the breach.” Now, it was competent for 
the defendant to show, that he had performed the order of 
the Court, and any evidence would be admissible, which 
proved, either that no damages ever arose to the relator> 
either in consequence of the performance of the covenant 
in the bond, or that the obligor was discharged from the 

or that amends had been made for the breach 
assigned. “The Court is obliged in these and similar cases 
to look to the purposes of the action and the nature of the 
recovery sought. It is not given to any officious person, 
but to sueh only, as are aggrieved by the non-performance 
of any of the conditions. The action on the bond is, there 
fore, answered by any matter showing that the relator has 
no demand against the defendant, and, therefore, has sus- 


tained no damage.” State on the relation of Clark, &c. v. 
Cordon, 8 Ire. 179, which, in principle, covers this case. 

We are of opinion there was error in his Honor’s charge, 
for which the judgment is reversed and a venire de novo is 
awarded. 


Pex Cuniam. Judgment accordingly. 
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THOMAS 8. DEAVER vs, JAMES CARTER’S ADM’R. 


On the compromise of a suit, the defendant agreed to pay the fee of the 
plsintiff’s attorney—neglected to do so, and the plaintiff was obliged to pay 
ithimeelf, Heid, that the statute of limitations did not begin to run against 
the plaintiff's claim, uutil he paid the money, and that it was mot necessa- 
ry to give ‘notice of the payment tothe other party to entitle the plaintiff to 
bring his suit. 


Appeal from the Superior Court of Law of Yancy Coun- 
. ty, Spring Term 1851, his Honor Judge Serrus, presid- 
ing. 

This was assumpsit. The facts of the case are stated in 
theopinion of the Court. 


J. W.: Woodfin, for the plaintiff. 
N. W. Woodfin and Gaither, for the defendant. 


Nasu, J. A suit existed between these parties. It was 
compromised ; and one of the conditions was, that Carter 
should pay the fee of the plaintiff's attorney, and for which 
he held the plaintiff's note. This money Carter neglected 
to pay, and the plaintiff was obliged to discharge the note. 
The action is in assumpsit to recover the money so paid. 
The defendant relied on the Statute of limitations and the 
want of notice—more than three years having elapsed 
since the promise was made upon the compromise of the 
suit, but less than three years since the payment made by 
the plaintiff. 

The decision of his Honor, who ruled against the defen- 
dants on both points, is correct. The Statutedid not begin 
to run until the plaintiff discharged the note given to his 
attorney. Before that time, he had, and could have, no 
cause of action against the defendant. No notice of the 
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payment was necessary. The parties, after the compro- 
mise, stood towards each other in the relation of principal 
and surety. The whole of this case is covered by that of 
Ponder against these same defendants, decided at this 
Term. In addition to the authorities there cited, pid be 
added, 1 St. N. Pri. 316. 


Pex Curiam. Judgment affirmed. 


DAVID PARRIS vs. PIERCE ROBERTS. 


A. and B_ entered into the following agreement in writing : “ Sold. 10 B. one 
gray filly for one hundred and fifteen bushels of corn, which the said filly 
stands good to the said (A.}, as his own right and property, until she ix paid 
for.”' Signed and sealed by A. Held, that the legal title to the mare still 
remained in A. and that the sale was only conditional. 

The case of Ellison v. Jones, 4 Ire. 48, cited and approved. 


Appeal from the Superior Court of Law of Buncombe 
County, Special Term, July 1851, his Honor as ay Baiwwey 


presiding. 
This was an action of trover. 


The plaintiff owned a horse, which he agreed to sell-to 
one W. D. Jones upon the terms set forth in a page writ- 
ing, which is as follows’: 


« March the 20th day, 1848. This day sold,to W 
Jones one gray filly for one hundred and Tifteen bu: 
corn, which the said filly stands good to the said Deed 
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Parris as his own right and p , until she is paid for. 

Given under my he aid espa z and delivered in the 

presence of WM. D. JONES. (Seal.) 
“Test. M. M. Jonzs.” 


The horse was delivered to Jones. In July 1848 one 
Leander Mills levied an execution upon the said horse, as 
the property of Jones, and sold the same, the plaintiff being 
present and forbidding the sale. Mills was-at the time of 
the levy and sale the deputy of the defendant, who was the 
sheriff of Buncombe County. 

Two questions arose in the case: Ist, whether the pro- 
perty in the horse passed to Jones according to the written 
agreement, or did it remain in the plaintiff? And 2ndly: 
Suppose it remained in the plaintiff, did Mills, by what he 
did under the execution, subject himself, and consequently 
the defendant, as his principal, to this action ? 

The Court charged the jury, that, according to a proper 
construction of the written agreement, the property in the 
horse remained in the plaintiff; and that, if Mills sold the 
same under an execution, and was acting at the time as the 
deputy of the defendant, the defendant would be liable. 


The jury found a verdict for the plaintiff, and the defen- 
dant appealed. 


Avery, for the plaintiff. 
._ J. W., Woodfin, for the defendant. 


Nass, J. In thecharge of his Honor there is no error. 
By the contract between the plaintiff and Jones, the legal 
title-to. the horse sold is expressly reserved. The title did 
not passto Jones—the sale was but conditional. Eilison 
v. Jones, 4 Ire. 48, Gaither v. Teague, 4 Ire. 65. The 
present case in principle is the same with those. Here, 
the plaintiff expressly reserves the title to the horse sold, 
until the price is paid, and Jones, the purchaser, gave his 
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note for the price, which was not due when the constable 
sold, We are at a loss to perceive upon what principle 
. the case was brought here. 


Per Curiam, Judgment affirmed. 


THE STATE vs, WESLEY CURTIS. 


On an indictment for perjury io swearing that A. one of the several assailants 
inan affray, struck the defendant, when it appeared that A. did aot, bat 
another assailant did strike the blow, it was competent for the defendant, in 
order to disprove a corrupt motive, to shew that, immediately on his reeove- 
ry from the unconsciousness occasioned by th blow, he had given the 
same tccount of the transaction he did in his testimony before the court, on 
the trial of the case, in which the perjury was charged. 


Appeal from the Superior Court of Law of Buncombe 
County, Fall Term, 1850, his Honor Judge Dicx presiding. 

The defendant ia indicted for perjury. The perjury is 
alleged to have been committed in an oath taken by the 
defendant, before one Lemuel Pagett, a magistrate, of Mc- 
Dowell county, on the trial of a warrant for an assault and 
battery against four persons—Archibald Hemphill, Benja- 
min Hemphill, John Hemphill, and Jesse Watkins. . Upon 
the trial of the warrant, Benjamin Hemphill, not having 
beer taken, the defendant, Curtis, was-examined as,a:wite 
ness for the State, and swore, that an assault apd battery 
wag committed upon him by ithe defendants ; and.thataAg> 
chibald Hemphill knocked wen duwu with an axechelve.: 
that he was.stuume i uy tug ivece wi the, blow and kaeanana. 
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thing further of the transaction. The casestates, that, upon 
the trial of the indictment, the warrant was offered in evi- 
dence, and the magistrate called on to state what was pro- 
ved before him. The testimony was objected to by the 
defendant's Counsel, upon the ground that it did not appear 
on the face of the warrant, that any trial had taken place, 
or judgment reversed, and that it was incompetent to prove 
those facts by parol. ‘The objection was overruled, and 
the testimony admitted. It was proved, that Archibald 
Hemphill did not touch the defendant during the affray, but 
that Curtis was knocked down by Benjamin Hemphill, who 
jumped on him while down, and Archibald pulled him off, 
The defendant then offered to prove by a Mrs. Allison, to 
whose house he was carried, “that the defendant was 
knocked senseless by the blow, but recovered his conscious- 
_ hess in afew minuces, but after the State’s witness had 
left ; and, on being asked by her who inflicted the blow, he 
gave the same account of the transaction, that he had 
sworn to before the magistrate.” This evidence, upon ob- 
jection by the State, was rejected, and the defendant con- 
vieted by the jury. 
' A yule for a new trial was obtained by the defendant and 
discharged by the Court; and judgment being rendered 
agairst the defendant, he appealed to the Supreme Court. 


Attorney General, for the State. 
J. Baxter and Bynum, for the defendant. 


_ Nasu; J. The first objection to evidence, made in the 
court below, has been very properly abandoned in the ar- 
gumenthere. It certainly cannot be maintained; and the 
exception to be considered, contained in the case properly 
speaking, is as to the admissibility of the testimony of Mrs. 
Allison. His Honor, who tried the case, rejected it. In 
this, we think, there is error, To sustain a charge of per- 
jary, it if necessary for the State to prove, not only that the 
; 6 
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oath was false, but that the defendant took it corruptly and 
wilfully, against his better knowledge. Hawkins says, a 
jury ought not to convict where it is probable, that the fact 
of the falsity of the oath was owing rather to the weakness 
than the perverseness of the party ; as where it was occa- 
sioned by surprise or inadvertence, or by mistake. 1 Haw. 
ch. 69, 4 Bl. Com. 137. Corruption is an essential ingre- 
dient in constituting the crime ; and in this, as in other cases 
of intent, the jury may infer the motive ftom the cireum- 
stances. Knitt’s case, 5 B. and Al. 929 (7th E. C. L. R. 
306), Roscoe’s Cr. Ev, 822. The oath taken by thedefen- 
dant, it may be admitted, was not true :—was it corruptly 
false, was the enquiry. To enable the jury to come to a 
conclusion, satisfactory to themselves, on a question of such 
vital importance to the defendant, they ought to have had 
submitted to them every fact attending the transaction— 
not those alone, which preceded and accompanied the af- 
fray, but also such as immediately follcwed ; and it was the 
right of the defendant to lay before them every circumstance 
connected with the transaction, which could aid them in 
coming to a conclusion upon the question of intent. Was 
not the evidence rejected highly important in this point of 
view? An assault and battery was made upon the defen- 
dant by several individuals, and from one of them he received 
a blow, which rendered him senseless. Immediately upon 
recovering his senses, within a few minutes after being 
knocked down, being asked who struck the blow, he an- 
swered, it was Archibald Hemphill. It is admitted, that 
the latter was there, and of the company of the assailants. 
Mrs. Allison: was not present when the assault was made, 
and the question she asked was a natural one, such as any 
one under similar circumstances would have put. The 
answer was made as soon as consciousness returned, un- 
premeditated, and without the possibility of concocting a 
false tale. .-It was strongly put in the argument here, that, 
if, on the trial of the defendants, Curtis had sworn, as no 
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doubt he did, before the magistrate, what he told Mrs. Al- 
lison would have been evidence to sustain him. And why 
is not that declaration, so made, evidence to prove the want 
of corruption ?—evidence to show, that he believed what 
he had sworn to? We can see no possible reason for his 
fixing the infliction of the blow upon the wrong individual. 
‘If they were all the:e with a cominon intent to commit the 
assault and battery, it was a matter of indifference in law, 
which one of them gave the blow—they were all equally 
guilty of giving it. If A. and B. are engaged in an affray, 
any person may interfere to separate them; but, if a person 
interferes for the purpose of assisting either party, or topre- 
vent others from parting them, he is guilty of the affray.— 
This is common learning ; and it is prudent on such occa- 
sions for the interfering party to make known his intention, 
before he does interfere; and nothing is more common upon 
the trial of such cases, than to give such person’s declara- 
tions in evidence, as proof of his intention. The jury, it is 
true, are not bound by them, but the evidence is competent. 
Here, the declarations were made before the act was com- 
mitted, for which the defendant is indicted—to wit, the 
taking of the oath, and was not offered to show, that Archi- 
bald Hemphill was guilty, but to show the absence of cor- 
ruption on the part of the defendant in saying he was guilty. 
In that point of view, the declaration, made by the defen- 
dant to Mrs. Allison, was competent evidence. , 


Pee Curiam. Judgment reversed, and venine de nave 
awarded. 
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Where there is a dormant jndgment, the plaintiff may have a scire facies to 
revive, and an action of debt to recover, the amount of the judgment, both 
pending at the same time; and a judgment on the scire facias cannot be 
pleaded in bar of the action of debt. 


Appeal from the Superior Court of Law of Buncombe 
county, Special Term, July, 1851, his Honor Judge Batter 
presiding. 

In 1842, the plaintiffs recovered a judgment in debt against 
the defendant, which becamedormant. In 1847, they sued 
out a scire facias to revive, which was served. In Octo- 
ber, 1849, they brought debt on the judgment to March 
Term, 1850, in the same Court; and at that Term, the de- 
fendant confessed judgment on the scire facias, and pleaded 
the same in bar of the action in debt. Upon these facts, 
as a case agreed, it was submitted, whether the plaintiffs 
were entitled to judgment or not ; and, after a decision for 
the plaintiffs, the defendant appealed. 


N. W. Woodfin, for the plaintiff. 
Gaither and J. Baxter for the defendant. 


Rurrin, C. J. The judgment on the scire facias is, that 
the plaiftiff have execution on his original recovery, and 
nothing more, except as to the costs. It is not at all incon- 
sistent, that the creditor should also have another judgment 
to recover the debt, and it cannot prejudice the defendant, 
as they are but different securities for the same debt, and 
satisfaction of either-would be satisfaction of both judgments. 
A plaintiff may sue on a judgment, on which be may at the 
time have execution; and, indeed, the purposes of justice 
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may sometimes require it, as it may be necessary to the 
recovery of interest on a judgment for damages, or, as in 
this case, to obtain new bail, after the discharge of the for- 
mer bail, under the statute of limitations. The debtor can 
always defeat a disposition to oppress him with costs by 
paying the debt. 


Per Curiam. Judgment affirmed. ' 


JAMES HOLLAND'S HEIRS vs. JOHN CROW € AL. 


On a petition to vacate a junior grant by more than one person, when one only 
had any existing title to the premises, the misjoinder is no bar to a judgment 
vacating the grant. 

The relators have a right to this remedy, whether they prove any actual dain, 
age or not ; for the subsequent grant is per se a cloud upon the owner's title 
and, 80, a grievance to him. 

Where there was an order to amend and the subsequent proceedings in the case 
are based upon the assumption that the amendment has been made, the 
course is, to consider the order as standing for the amendment itself. 

Parties claiming under a janior grant cannot impeach an elder one direetly , 
much less can they do it ina collateral manner. 

The cases of McRae v. Alexander, 3 Hawks 322, 1 Dev. 321, Hoyle v. Logan, 
4 Dey. 495, Ufford v. Lucas, 2 Hawks 214, Hoyt v. Rich, 4 Dev. 533, and 
Crow v. Holland, 4 Dev. 417 cited and approved. 


-Appeal from the Superior Court of Law of Haywood 
County, Spring Terin, 1848, his Honor Judge Barre pre- 
siding. 
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This is a petition and sctre facias to vacate a grant for 
640 acres of land in Haywood, obtained by the defendant, 
John Crow, on the 17th day of November, 1820, upon the 
ground, that the greater part of the same Jand had been 
granted to James Holland, the elder, on the 5th day of Sep- 
tember, 1798, and that at the time Crow made his entry 
and obtained his grant, he knew of the said prior grant to 
Holland, and that the same covered the greater part of the 
land included in the entry and grant to Crow, and, there- > 
fore, that the land was not then subject to entry, and with 
such knowledge fraudulently made his entry and obtained 
his grant. The petition was exhibited in October, 1838, 
by Hardy Perkins and his wife, Selina Sophia, and by Pe- 
ter R. Booker and his wife Cynthia, and represented that 
James Holiand, the elder, died in the year 1825, seised of 
the land and in possessivn thereof, leaving the petitioners, 
Selina Sophia and Cynthia Booker, and one James Holland 
the younger, his only children and heirs at law, to whom the 
said land then descended from their said father; and that 
James Holland, the younger, afterwards died, and the pe- 
titioners entered into possession of the land and so contin- 
ued up to the filing of the petition: The petition further 
states, that, by color of the grant to Crow, he and the other 
defendants, claiming under him, by petition in Crow’s name 
instituted a scire facias against the suid children and heirs 
at law of James Holland, the elder, for the repeal of the 
grant to Holland, for certain pretended frauds in obtaining 
the same, and otherwise disturbed them in their possession, 
and that in the suit so instituted by Crow, judgment was 
rendered for the defendants therein. 

The defendant, Crow, did not appear ; and the other de- 
fendants put in answers to the petition, in which they state 
the manner in which they respectively claim under Crow, 
all the land included in the grant to him; and further al- 
lege, that the grant to Holland was, itself, void, because it 
was founded on an entry by one Felix Walker, which*he, 
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being surveyor, surveyed for himself, and then transfered 
to Holland, and because of other defects assigned: The 
answers then deny, “that Crow procured his grant with a 
knowledge, that the land was not the subject of entry, as 
the defendants are advised, and believe that the said land 
"was vacant and unappropriated and the subject of entry at 
the date of the entry of the said Crow, the said grant to 
said James Holland being fraudulent and void as aforesaid.” 
The answers further admit, that some of the defendants 
instituted the proceedings in the name of Crow to vacate 
Holland’s grant, and that the several defendants still set up 
various claims to the land under Crow. The answers deny 
a knowledge by the defendants of the children and heirs at 
law of the elder Holland. In 1840, the death of Peter R. 
Booker was suggested and his wife Cynthia Booker was 
allowed to prosecute the suit for herself; and at the same 
time, on the motion of the relators and of Sarah Ann Hol- 
land, Mary L. Holland, and Cynthia Holland, the three in- 
fant children of James Holland, the younger, deceased, and 
his heirs at law, by their guardian and next friend, an or- 
der was made for amending the petition by making those 
three children parties, as some of the heirs of James Hol- 
land, the grantee ; and the Court ordered the scire facias 
to issue, as prayed for. The amendment was not actually 
made in the petition, but the scire facias was issued, as up- 
on the relation of Perkins and wife, Cynthia Booker, and 
Sarah Ann Holland, Mary L. Holland, and Cynthia Hol- 
land, as the heirs at law of James Holland the elder. On 
the scire facias issues were joined, on which the jury found, 
amongst other things, that, at the time the defendant Crow 
obtained his grant and made his entry, he knew of the pre- 
vious entry by James Holland the elder and of the grant to 
him, and that the two entries and grants interfere in a cere 
tain manoer specified ; and that the relators, Cynthia Book- 
er and Selina Sophia, the wife of the relator Hardy Perkins, 
ave heirs at law of the said James Holland the elder, and 
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that the other relators Sarah Ann, Mary L. and Cynthia 
Holland are not heirs at law of the said James the elder. 

_Upon the trial the relators produced as a witness Dne 
Andrew Welch, who deposed that many years ago a man 
came to the house of the witness in Haywood County, who 
told him, the witness, that his name was John Crow, and 
that he had lately entered “ The Holland Old Fields,” being 
the premises in dispute ; and that the witness asked him, if 
he did not know, that James Holland had entered the same 
lands long before, and he, Crow, replied, that he did: and 
thereupon the witness further asked him, why he had. done 
so, and Crow replied, that he did it because Holland's grant 
might be void, and as it would only cost him forty cents 4o. ’ 
make an entry, he thought he would try it. On the part of 
the defendants it was objected, that there was no evidence 
to be left to the jury of the identity of John Crow, of whom 
the witness spoke, with John Crow, the patentee, and pray- 
ed the Court so to instruct the jury. But the Court was of 
opinion to the contrary, and left the evidence to the jury 
with directions, that they were to judge of its weight. 

The relators also produced in evidence the deposition of 
Thomas Love, who, being asked to state, who are the heirs 
of James Holland, Sen’r., replied : “I was acquainted with 
James Holland deceased in his life time, and from reputa-, 
tion I understand that Cynthia Booker and Selina Solphia 
Perkins are the only daughters, and Sarah Ann, Mary .L. 
and Cynthia Holland, children and heirs at law of James 
Holland, Jun’r. deceased, (whose guardian is Alealem 
Thompson) are, as I am informed and verily believe, the only 
heirs at law, who have claim to Holland’s Old Field tract, 
in Haywood County, North Carolina;” and the witness 
further stated, that he had once been the agent of all those 
persons to attend to these lands and to have this suit insti- 
tuted for them. On the part of the defendants it was objec- 
ted, that the testimony of the witness did not tend to prove 
that Sarah Ann, Mary L. and Cynthia Holland were soma 
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of the heirs at law of James Holland, the patentee, for wan‘ 

of evidence of the relationship, ifany, between him, the paten. 
tee, and James Holland the younger; and of that opinion was 
theCourt, and so instructed the jury, who found accordingly. 
Thereupon the other relators moved the Court for judgment, 
that the grant to Crow be vacated and for their costs against 
the defendants. That was opposed by the defendants: 1st, 
because of the variance between the petition and the scire 
facias in stating the persons who were the heirs of the 
patentee, Holland: 2ndly, because three of the persons, who 
were stated in the scire facias to be some of the heirs at 
law of James Holland the elder, are found not to be his 
heirs: and thirdly, because the relators offered no evidence 
that the defendants had disturbed or in any manner inter- 
fered with the relators’ possession of the land granted to 
James Holland ; and upon those grounds the Court refused 
the motion of the plaintiffs and gave judgment for the de- 
fendants, and those relaturs appealed. 


No counsel for the plaintiffs. 
Bynum, N. W. Woodfin and Bazter, for the defendants. 


Rurrin, C. J. The Court is inclined to the opinion, that 
the testimony of Love, though not as definite and precise 
as it might and ought to have been, is soexpressed as to 
render it probable, that the witness meant to depose, that 
the patentee left the two daughters named in the deposi- 
tion, and also a son, James Holland, Junior, who afterwards 
died leaving the three infant children, who are the other 
relators ; and that they and their two Aunts were, therefore, 
believed by the witness to be the heirs of the elder James 
Holland, deceased, That seems to have been so probably 
the meaning of the witness, as to have rendered it proper 
to leave the evidence to the jury for their inference upon that 
point. But it is not requisite to decide that question, since, 
if held to be for ” appellants, it would entitle them only 
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to avenire de novo ; whereas they were entitled in law toa 
judgment vacating the grant upon the verdict as it stands, 
and supposing it right in respect of the-finding as to the 
heirs of the elder Holland. The judgment rendered on the 
scire facias was in behalf of the State ; and it was held ia 
McRee v. Alexander 3 Hawks 222, that where the scire 
facias was awarded at the instance of three relators, of 
whom one only had any existing title to the premises, the 
misjoinder was yet no bar to the judgment vacating the 
grant, and that judgment was given. Afterwards in eject- 
ment upon the demises of the three, there was judgment 
against the defendant for the one third in favor of one of 
the lessors of the plantiff and in the defendant’s favor as to 
the other two thirds, because those two lessors had been 
barred by the statute of limitations operating on the de- 
fendant’s possession for more than seven years under the 
vacated grant. McRee v. Alerander, 1 Dev. 321. In 
Hoyle v. Logan, 4 Dev. 495, the first case of McRee v. 
Alexander is mentioned as establishing, that a suit at the 
instance of several relators may be maintained upon the 
right of one of them alone, and the determination of the 
Court expressed to adhere to thedecision. Those authori- 
ties are conclusive, that there ought to be judgment vacat- 
ing the grant non obstante veredicto, unless there be other 
grounds for refusing it. Several are alleged; but they ap- 
pear to the Court to be all insufficient. The variance be- 
tween the relators in the petition and the scire facias is 
cured by the order for amendment. It is true, the amend- 
ment was not actually made. But the scire facias was is- 
sued upon the assumption of the amendment, and all the 
subsequent proceedings were based upon the supposition, 
that one was as properly a relator as the other ; and in such 
case the course 1s to consider the order as standing for the 
amendment itself. Ujford v. Lucas, 2 Hawks 214. 

It is contended further for the defendants, that there 
ought not to be judgment against them, because there was 
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error in leaving the case to the jury upon insufficient evi- 
dence as to the knowledge of Crow, the patentee, of the 
previous grant to Holland, at the time he made his entry. 
But the Court thinks the evidence was competent, and that 
its sufficiency depended on the conviction it produced in 
the minds of the jury, that the John Crow, of whom the 
witness spoke, was or was not the same person, who by 
that name obtained the patent. Under the circumstances, 
the evidence was not only competent, but in the judgment 
of most persons would be deemed sufficient. There was 
no suggestion, that there were about that period two per- 
sons of that name in that part of the country—much less 
that the Holland Old Fields had been entered by more than 
one of them. Besides, the knowledge by the patentee, 
Crow, of Holland’s grant, when he made his own entry, is 
but a reasonable inference from that part of the answer, in 
which the defendants insist, that Crow did not procure his 
grant with a knowledge, that the land was not subject ta 
entry, not because he was not aware that Holland had en. 
tered it and got his grant, but because Holland’s entry and 
grant were void for certain reasons assigned, and, for that 
reason, the land was vacant and unappropriated. The 
facts were, therefore, properly left to the jury on that is- 
sue. 

The answers also refute in point of fact, the last objec- 
tion of the defendants—that the grant to Crow did not ag- 
grieve the relators, as it had caused them no disturbanee. 
For, the defendants state explicitly, that under the grant to 
Crow, some of them had at different times, during nearly the 
whole period from 1820, disputed the title under Holland’s 
grant and been in litigation in some form with the tenants 
of the relators for the possession of the land. Indeed, if 
that were not the fact, the relators would have a right to 
this remedy ; since the subsequent grant is per se a cloud 
upon the owner’s title, and, so, a grievance to him; Hoyt 
v Rich, 4 Dev. 533. As to imputations in the answers 
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against the grant to Holland, upon which it is alleged to be 
void, it is to be remarked, that these parties, claiming under 
a junior patent, cannot even impeach it directly, and much 
less can they do it in this collateral manner; Crow v Hol- 
land, 4 Dev. 417. Besides, those matters, though stated 
in the answers, are not pleaded to the scire facias. There- 
fore, the judgment must be reversed, and a judgment given 
according to the statute, that the grant be repealed and va- 
cated, and for costs against the defendants. 










Per Curiam. Judgment accordingly. 





JNO. D. FARMER ve. M. FRANCIS. 






When work is done under a special contract, and not completed within the 
time limited, but is carried on after the day, with the assent of him for 
whom it was done, the party contracting to do the work is confined under 
the common count, to the rate of compensation fixed by the contract, 
when no further special contract is made. The rule to ascertain the dam- 
ages is, if the work contracted for is worth the sum agreed on, what is it 
worth, as done. 

The caseof Dickson v. Malloy, 11 Ire. cited and approved. 


















Appeal from the Superior Court of Law of Haywood 
County, Fall Term, 1850, his Honor Judge Dicx presiding. 
Case set out in this opinion. 











J. W. Woodfin and Henry, for the plaintiff. 
NN. W. Woodfin and J. Bazter, for the defendant. 
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Nass, J. The declaration contains two counts—one 
upon a special contract, and the other upon a quantum 
valebant, for work and labor done and materials furnished 
by the plaintiff. The defendant employed the plaintiff to 
build him a house within a certain time and at a specified 
price. It is admitted the work was not done agreeably to 
contract, but a house was built, which the defendant used. 

The plaintiff is entitled toa verdict on the second count ; 
and the only question is, as to the rule, by which his dam- 
ages are to be assessed. On the part of the plaintiff it is 
contended, that the damages are to be assessed, according 
to the value of the work and materials, irrespective of the 
sum specified in the contract. By the defendant it is con- 
tended, that they are to be assessed in reference to the 
price agreed. The Court coincided with the rule express. 
ed by the plaintiff, and directed the jury to ascertain the 
value of the work and materials, disregarding the price 
fixed by the special contract, as that had nothing to do with 
the case. 

In this opinion, we do not concur. It is manitestly un- 
just, and, if correct, would enable a workman, at any time 
it suited his own interest, to vary from his contract. An 
individual, wishing to have particular work done, applies 
toa workman, and upon consultation it is agreed, that it 
can be executed for a particular sum: afterwards, the con- 
tractor finds, he has made an improvident bargain, or prices — 
of work or materials may have risen—all he has to do, if 
the opinion we are examining be correct, is to vary from 
his contract, spin out the time in which the work is to be 
done, and thereby entitle himself to compensation—not 
such he had agreed for, and which he had admitted was 
sufficient, but such as it might be proved the work was 
worth. In this way the contract would be entirely super- 
seded, and compensation recovered upon an entirely differ- 
ent one. It is no answer to say, that the person, for whom 
the work is done, may refuse to receive it. So he may, 
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but he may be so situated, as to render it necessary for 
him to do so, and the law does not allow him to be so cor- 
nered. It has established a rule, whereby justice is done to 
both parties, and the spirit of the contract retained. Ht 
says to the contractor, you shall not abandon the original 
contract at your will and pleasure: if you do not execute 
it as agreed on, you shall not forfeit all compensation, but 
it shall be measured to you in reference to the stipulated 
price: you shall not exceed that. Where there is no spe- 
cial contract as to the price of the work, and it is not finish- 
ed according to contract, but is accepted and used by the 
person tor whom done, there the rule is different—the con- 
tractor is paid according to value. In this case his Honor 
who tried the case below, applied to it the latter rule ; and 
in this erred. 1 Steph. N. P. 306, Merritt v the Ithaca 


and Oswego Rail Road Company, 16 Wend. 586. In the 


case of Dickson, Mallory § Co. v Jordan § Co., tried at 
the June Term, 1851, of this Court, at Raleigh, the princi- 
ple is recognised and stated. Where work is done under 
a special contract, and not completed within the time lim- 
ited, but is progressed in after the day, with the assent of 
him for whom done, the plaintiff is confined under the com- 
mon count fo the rate of compensation fixed by the contract, 
where no further special contract is made ; and the rule is 
thus familiarly stated in the case last referred to—if the 
house contracted for is worth the sum agreed on, what is 
the house, as built, worth ? 

For this error judgment must be reversed and a venire de 


nove awarded. 


Per Curiam. Judgment accordingly. 
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JOHN LEDFORD ws. VINCENT FERRELL'S AD’R. & AL. 


A parol agrcement by C., to execnte at another time a covenant to convey 
to D. title to a certain piece of land, is void under our Statute of Frauds. 


Appeal from the Superior Court of Law of Cherokee 
County, Spring Term 1851, his Honor Judge Serrue pre- 
siding. 

This is assumpsit upon a special promise of Vincent 
Ferrell, to execute to the plaintiff a covenant to convey to 
the plaintiff in fee a certain tract of land. Upon non as- 
sumpsit, the evidence was, that one Standridge purchased 
a tract of Cherokeé land at the public sales in 1838, and 
paid the grantee part of the purchase money and gave his 
bond for the residue, and took a certificate from the Com- 
missioners. He afterwards agreed to sell a part of the tract 
to the plaintiff and received the price, and gave the plaintiff 
his covenant to pay the residue of the purchase money to 
the State, and obtain a grant, and then to convey to the 
plaintiff the part of the tract so sold to him. Subsequent- 
ly, Standridge entered into a treaty with Ferrell for the sale 
of the residue of the tract upou the terms, that Ferrell should 
accept an assignment of the Commissioner's certificate for 
the whole tract, and pay the residue of the purchase money 
to the State, and obtain the grant in his, Ferrell’s name, 
and then convey to the plaintiff the parcel he had purchased. 
Upon this arrangement being communicated to the plain- 
tiff he assented thereto, and thereupon Standridge transfer- 
red and assigned his interest in the whole tract of land, and 
the plaintiff gave him up his covenant, and Ferrell promised 
the plaintiff 1o give him his covenant and obligation to ob- 
tain the grant from the State and to convey to the plaintiff 
in fee the part of the land which the plaintiffhad purchased 
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and paid for ; but he failed to do so by reason of his sudden 
death a few days thereafter. A verdict was rendered for 
the plaintiff for the value of the land, upon an agreement 
that, if the Court should think the plaintiff was not entitled 
to recover upon those facts, the verdict should be set aside 
and anon suit entered. That was subsequently done, and 


the plaintiff appealed. 


J. Baxter, for the piaintiff. 
J. W. Woodfin, for the defendant. 


Rurrin, C. J. The plaintiff may have relief in another 
forum against the heirs of Ferrell upon the ground, that, by 
the written contract with Standridge, the plaintiff had a 
valid equitable title to the land, and that by Ferrell’s pur- 
chase, with notice of the plaintiff's title, he became his trus- 
tee, and is liable as such, notwithstanding the plaintiff had 


cancelled Standridge’s covenant upon Ferrell’s promise to 
give his own, and his being prevented from doing so by the 
act of God. But, as an independent verbal promise from 
Ferrell to the plaintiff to execute a covenant or obligation to 
the plaintiff to convey the land, the contract is within the 
statute of frauds, and the plaintiff cannot maintain an ac- 
tion at law on it. The words are, that “all contracts to 
sell or convey any lands, or any interest in or concerning 
them, shall be void, unless such contract be put in writing 
and signed by the party to be charged therewith.” The 
plaintiff's counsel admits, that, if Ferrell’s promise had been 
to convey the land to the plaintiff, no action would lie on 
it Buta distinction is taken, that the promise is not of 
that hind, but is to execute a valid obligation, binding him 
thereafter to convey—which is supposed not to be within 
the statute. But the Court is clearly of the contrary opin- 
ion ; for both the obligation to convey the land and the 
promise to give the ubligation are “concerning” land, and 
within the words of the act. Indeed, it would be absurd to 
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say, that an oral promise to convey land is void, but that a 
promise, that the party will thereafter bjnd himself to con- 
vey the land, is valid. By the same reason, although the 
promise to pay the debt of another be void under the 10th 
section of the act, a promise to give a bond for the debt 
would be good—which cannot be. Such a construction 
would be a palpabie evasion of the statute, and let in all the 
evils against which it is directed. 


Per Curiam. Judgment affirmed. 


DEN ON DEMISE OF WILLIAM R. FEIMESTER ve. THOMAS 
H. McRORIE. 


Where a deed of trust, conveying a debtor’s property for the satisfaction of 
eertain creditors, is necessary to support an action against persons claiming 
as purchasers under executions against the grantor, and it is not shewn that 
independent of the property conveyed the grantor had enough, at the date 
of the deed, to satisfy other creditors, the party relying upon the deed must 
produce evidence of the existence of the debts therein tnentioned, as the 
bonds, notes, judgments d&c., or at least of such an amount of them as will 
shew prima facie that the transaction was bona fide. 

When this prima facie evidence has been given by the grantee, the onue of 
proving any fraud, alleged to impeach the deed, is thrown upon the party 
alleging such fraud. 

The cases of Claywell v. McGimpsey, 4 Dev. 89 and Hafner v. Erwin, 4 Ite. 
529, cited and approved. 


Appeal from the Superior Court of Law of Iredell Coun- 
ty, Fall Term, 1850, his Honor Judge Serrue presiding. 
3 
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One James R. Feimester was seised of the premises in fee, 
and on the 17th of February. 1847, in consideration of five 
dollars, as expressed in the deed, he conveyed them to the 
lessor of the plaintiff in fee, upon trust to sell them and pay 
certain debts mentioned in the deed, and therein stated to 
be due on notes and bonds made by the bargainor to sun- 
dry persons specified. James R. Feimester owed a number 
of debts to other persons, at the execution of the deed, 
which were not secured in it, and the deed purported to 
convey the premises and all the personal effects of the bar- 
gainor and assign all debts due to him. Upon some of the 
debts thus left out, judgments were taken before a justice 
of the ‘peace, and executions levied on the premises in May- 
1847; and at the sheriff’s sale the dgfendant became the 
purchaser and took a deed. At the trial, on not guilty 
pleaced, after evidence of the case as above stated, the 
Counsel for the defendant insisted, that, as he was a pur- 
chaser under the judgments and executions of creditors, the 
plaintiff ought to give evidence, that the debts enumerated 
in the deed of trust, or some of them, were subsisting at the 
time the deed was executed, so as to render it valid as’ 
against judgment creditors. His Honor declared that to 
be his opinion ; but the plaintiff declined producing any of 
the bonds or notes mentioned in the deed, and submitted 
to a non suit, and appealed. 


’ Guion, for the plaintiff. 
Boyden, for the defendant. 


Rurrin, C.J. As the plaintiff gave no evidence, that 
his bargainor retained property sufficient for the satisfac- 
tion of his other creditors at the time he made the deed, it 
would, by force of the acts of 1715 and 1840, be void‘as 
against those creditors, unless founded upon an adequate 
valuable consideration. That position cannot be contested. 
But it agreed, that the debts mentioned in the deed con- 
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stitute a sufficient consideration to render the deed bona 
fide and sustain it. So they would, if the plaintiff had made 
it appear, that those debts existed ; for, itthas been often 
held, that deeds of trust of this kind are not invalid by rea- 
son of the nominal sum stated in them to have been paid 
by the trustee, in order to make the instrument operative 
under the statute of uses, but that recourse may be had to 
the debts to supply the consideration necessary to the bona 
fides of the deed, which would otherwise be deficient. It 
seems manifest, then, that the existence of the debts must 
be established, or a sufficient number of them, to satisfy 
the jury, that the deed was not intended as a colorable se- 
curity for fictitious debts, but was made to the intent of 
honestly securing real debts. For, if the deed, instead of 
purporting to be a mortgage or deed of trust for the secu- 
rity of debts, purported to be an absolute conveyance for 
an adequate consideration in money paid, the deed itself 
would not be evidence, as against purchasers or creditors, 
that any part of the money was paid, but the bargainee 
would be obliged to prove the fact aliunde. Claywell v 
McGimsey, 4 Dev. 89. Of course, it is equally necessary the 
trustee in support of this deed should show the debts it pro- 
fesses to secure—since the debts, as a consideration, stand 
in this deed in the place of the pecuniary consideration in 
the other. The Court does not mean to lay it down, that 
the debts must be traced back by the trustee to their origin, 
so as in the first instance to be conclusively established to 
be bona fide ; for, to the purpose under discussion, the Se- 
curities for the debts, as judgments, bonds, or notes, in 
themselves create debts, and, therefore, they prima facie 
sustain the deed, until impeached by its being shown, that 
they were given for pretended, and not true, debts; Haf- 
ner v Irwin, 4 Ire. 529. But, the onus is clearly on him 
who sets up title under the deed, to give the prima facie 
evidence of the existence of the debts in the schedule, or 
some of them, at least, by producing and proving the evi- 
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dences of them, as constituting the bona fide consideration 
necessary to support the deed. Indeed, if the law did not 
impose that duty on that side, it would be almost impossible 
for the other side to investigate the origin and subsistence 
of the alleged debts, and fraudulent and false recitals would 
be allowed to establish their truth against those, whom it is 
the purpose of the law to protect. 


Per Curiam. Judgment affirmed. 


DOE ON DEMISE OF ISAAC LYERLY vs, CLAUDIUS B. 
WHEELER. 


The date of a deed or other writing is prima facie evidence of the time of its 
execution, upon the principle, that the acts of every person, in transacting 
business, are presumed to be consistent with truth, in the absence of any 
motive for felsehood. 


Appeal from the Superior Court of Law of Rowan 
County, Spring Term 1851, his Honor Judge Barrus pre- 

This was an action of ejectment. The facts are stated 
in the opinion of the Court. 


Craig and Osborne, for the plaintiff. 
Boyden, for the defendant. 
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Pearson, J. The lessor claimed title under a sheriff’s 
sale and deed. The demise was on the 6th of November 
1848. The deed was dated on the samé day. 

The defendant contended, that the date uf the deed was 
no evidence that it was executed on that day, and the plain- 
tiff could not recc ver without proving, that it was executed 
on the day it bore date. 

The Court charged, that the date of the deed was prima 
facie evidence of the time of its execution. To this, the 
defendant excepts; which is the only point made in the 
case. 

There is no error. The date of the deed or other writing 
is prima facie evidence of the time ofits execution, upon 
the general principle, that the acts of every person, in trans- 
acting business, are presumed to be consistent with truth, 
in the absence of any motive for falsehood. 


Per Curram. ) Judgment affirmed. 


DEN ON DEMISE OF DAVID BRADFORD ts. CALEB ERWIN. 


It is error in a judge toleave it to the jury to decide who were the heirsof a 
deceased person. That isa question of law for the determination of the 
Court. 


Appeal from the Superior Court of Law of Mecklenburg 
County, Special Term, 1851, his Honor Judge Ex.is pre- 
siding. “ait 

This was an action of ejectment. Plea not guilty. The - 
facts are stated in the opinion of the Court. 
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Boyden, for the plaintiff. 
Wilson, Thompson and Alexander, for the defendant. 


Pearson, J. The case is very long, and presents many 
points. Most of them are not stated distinctly, and we 
prefer to put the decision upon one, in which there is mani- 
fest e: ror. 

There are some twenty lessors, who claim as the heirs at 
law of one David Bradford, Junior. David Bradford, Sen- 
ior, died in 1779, having devised the land sued for, (as the 
plaintiff alleges,) to his son, the said David Bradford, Junior ; 
and, to show that, the plaintiff examined one George Erwin 
who swore, that “said David died without children,” (he 
does not state the time of his death,) “ leaving two brothers 
James and Michael Bradford.” He also swore, David died 
in possession of the land and that the lessors of the plaintiff 
were the heirs at law of said David Bradford, Junior. He 
further swore, he knew all of the children of the said James 
and Michael, except two, whom he had never seen, but he 
had frequently heard those two spoken of in the family, 
and among the relations, as the children of said Michael and 
James. He also swore, that James and Michael died before 
the commencement of this action. Witness was the uncle 
of David, James and Michael. He also swore, that David 
Bradford, junior, had sisters and other brothers, besides 
James and Michael. There was no proof of their death. 

The defendant moved his Honor to charge “that there 
was no evidence that any of the lessors of the plaintiff were 
the heirs at law of David Bradford, Junior; and that the 
statement of the witness Erwin, that they were his heirs at 
law, was not a question of fact, but one of law to be decided 
by the Court, and could not be proved by a witness in that 
wa Nag 

iis Honor refused to give the instruction, but told the 

jury, it was true, that, who were the heirs at law of a de- 
ceased person, was a question_of law, and not one of fact, 
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to be proved by witnesses; yet, if the jury could collect 

from the testimony, offered in the case, that the lessors of: 
the plaintiff were the heirs at law of David Bradford, Junior, 

they should find for the plaintiff on that point. 

In this there is error. His Honor correctly decided, 
that the heirs at law of a deceased person are to be ascer- 
tained, as a question of law, according to the canons of 
descent, in force at time of his death. But he then leaves 
it to the jury to “collect from the testimony, that the lessors 
were the heirs of David Bradford”—thus committing a dou- 
ble error, by leaving a question of law to the jury, and by 
leaving a question to the jury, in reference to which there 
was no evidence. 

‘There must be a venire de novo. 


Per Curiam. Judgment accordingly. 


JAMES HICE es. JOHN WOODARD. 


If a judge omits to charge upon a point presented by the evidence, it is no 
error, unless he is requested togive the charge. But, if he makes a charge 
against law, it is error, unless it be upon a mere abstract proposition, and it 
is apparent upon the whole case, that it could not have misled the jury. 


Appeal from the Superior Court of Law of Yancy Coun- 
ty, Fall Term 1850, his Honor Judge Dick presiding. 

This‘ was trover for four cattle. The plaintiff proved, 
that, in.1838, the cattle were levied on and about to be sold 
under an execution in favor of one Ray against one Lan- 
ders: On the day of sale, the cattle were brought to the 
muster ground, (the place appointed for the sale,) by the 
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wile of Landers: She sold them to the plaintiff for the price 
of. $30 75, which he paid to the officer and satisfied the 
execution, and then told her, she might take. them home 
and use them, until he called for them. 

The defendant proved, that in 1843, ha as a constable, 
held a judgment and execution against Landers, and levied 
ont the cattle and sold them; and that the cattle had _re-. 
raained in the possession of Landers from the time they 
were taken home by his wite in 1838, up to the time of the, 
levy: He also proved by Ray, that some time after Mrs. 
Landers had made the sale to the plaintiff, witness said to 
him, “ he doubted, if he had got a good title by his purchase 
from Mrs. Landers ;” plaintitf replied, “he did not care, for 
his money had been pail back to him, or nearly so.” He 
also proved by one Metcalf, that the plaintiff told him “ Lan- 
ders had agreed to work for him, until the money advaneed 
was repaid, and he wished witness to tell Landers, ifhe did 
not come and work, he would take the cattle away.” 

The Court charged, “that the plaintiff acquired no title 
to the cattle by his purchase from Mrs. Landers, unless her 
husband had authorised her to sell at, or before, the sale, or 
had subsequently assented to it: That there was no evidence 
that he had authorised his wife to sell, at, or before, the sale ; 
nor was there any evidence, that he had said any thing on 
the subject, after the sale: That, if the jury believed from 
the testimony of Ray and Metcalf, that the plaintiff had 
entered into an arrangement with Landers, subsequent to 
the sale, that Landers was to work for the plaintiff, yatil 
his wages amounted to the price paid for the cattle, and they 
further believed, that Landers had done the work as agreed 
on—the plaintiff was not entitled to recover ; how that. was 
they were to decide from the testimony of Ray and Met- 
calt, and the additional fact, that Landers had been in pos- 
session of the cattle from the time they were taken home, 
until the levy by the defendant, a period of between four 
und five years.” 
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Verdict for the defendant, and the plaintiff appealed. 


J. W. Woodfin, for the plaintiff. 
Avery, for the defendant. 


Pearson, J. The only difficulty we have, is to pute 
construction upon the charge. If his Honor meant there 
was no evidence of a ratification of a sale, clearly there is 
error; for the testimony of Ray and Metcalf, and the fact 
that the wife took the cattle home, und the husband kept 
them in his possession for four or five years, was the strong- 
est kind of evidence. The structure of the sentence favors 
this construction—* the plaintiff acquired no title, unless 
the husband had authorised his wife to sell at, or before, the 
sale, or had subsequently assented to it—there is no evi- 
dence that he authorised the sale, nor is there any evidence 
that he subsequently assented to it.” This is what the or- 
der of the sentence called for, and we are at a loss to con- 
ceive, why he used the words—*“ that he had said any thing 
on the subject after the sale,” except on the supposition, 
that he considered them as meaning the same thing. This 
must be so, unless he meant to drop “a part of the idea” 
and depart from the order of the sentence. 

If the meaning is, that, to constitute a subsequent assedit, 
it was necessary he should have said something on the sub- 
ject, after the sale—there is error; because an assent can 
be implied from acts as well as words. 

But taking the words iiterally, there is error; for, there 
was evidence, that he had said something on the subject, 
after the sale. The defendant’s own witnesses prove, that 
the plaintiff and Landers had been talking on the subject. 

It is suggested, that, in the latter part of the charge, a 
ratification is assumed ; and thus, all objection to the for- 
mer part is removed. It is true, the jury are told, if they 
believe there was a subsequent agreement, that Landers 
should repay the price in work, and he did so, then the 
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plaintiff is not entitled to recover. But here the charge 
stops ; and in any poiat of view, in which the case is pre- 
sented, the plaintiff is not entitled to recover. Usually, 
when the jury are charged, that, if a certain fact is estab- 
lished, the plaintiff is not entitled to recover, it is implied, 
that otherwise he is entitled to recover. But, when this 
alternative branch of the proposition is required to remove 
a,ground of objection to a preceding part of the charge, it 
is necessary, that it should be expressed, and not be left to 
implication. In this case, if his Honor had gone on to say : 
“ But, unless the defendant has satisfied the jury, that Lan. 
ders did, in fact, repay the plaintiff by work, then he is en- 
titled to recover”—the objection might have been removed. 
As it is, we think the plaintiff has good cause to complain 
of the manner in which the case was put to the jury. 

If a Judge omits to charge upon a point presented by the 
evidence, it is no error, unless he is requested to give the 
charge. But, if he makes a charge against law, it is error, 
unless it be upon a mere abstract proposition, and it is ap- 
parent upon the whole case, that it could not have misled 
the jury. 


Per Curtam. Judgment reversed, and venire de novo 


awarded. 
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When a man built a rail-fence upon a piece of land, to which he had no title, 
and the owner of the land removed the rails and kept possession of them, 
the former has no right of action against the latter, unless the removal has 


been effected by a breach of the peace. 
The case of Murchison v. White, 8 Ire. 52 cited and approved. 


Appeal from the Superior Court of Law of Mecklenburg 
County, Special Term, June, 1851, his Honor Judge Szrr- 
TLE presiding. 

This was trover. The plaintiff declared for the taking 
of a quantity of rails, which belonged to him, and the con- 
version thereof by the defendants. To sustain his allega- 
tions, he introduced a witness, who testified, that the plain- 
tiff, some five years previous to the bringing of this action, 
had enclosed a small piece of land by a fence, containing 
about one acre and a half, and had cultivated the patch. 
The plaintiff then introduced a second witness, who testi- 
fied, that the defendants had taken down and hauled off 
about six hundred of the rails, of which the fence was made, 
claimimg them as their own. 

The defendants then offered in evidence deeds covering 
the land, of which the plaintiff had taken possession, and 
on which he had built the fence, and showed that he had 
no title thereto. 

Upon this evidence, the Counsel for the defendants asked 
his Honor to charge the jury, that the plaintiff was not en- 
titled to recover, for the reasons—first, that, as the fence 
was a part of the real estate, the action for trover could not 
be maintained ; and secondly, that, as the defendants had 
showed title to the land, upon which the fence stood, in 
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law the fence was their property, and the plaintiff, conse- 
quently, could not recover. 

The Court refused to give the instruction asked for, but 
charged the jury, that, notwithstanding the defendants had 
showed title to the land, upon which the fence stood, still, 
if the testimony satisfied them, that the plaintiff had built 
with his own rails the fence, as proved by the witnesses, 
and had possession of the land, and the defendants had ta- 
ken the rails away, or any portion thereof, and converted 
the rails to their own use, the plaintiff was entitled to re- 
cover the value thereof. 

Verdict for the plaintiff, and the detendants appealed. 


Osborne and Hutchinson, for the plaintiff. 
Wilson, for the defendants. 


Nasu, J. The charge of his Honor affirms a principle, 
which, we think, cannot be maintained. The instruction 
to the jury was, that “notwithstanding the defendants had 
showed title to the land, upon which the fence stood, yet 
the plaintiff could recover, if he had built the fence with his 
own rails and had possession of the land, and if the defen- 
dants took them away.” The action is in trover, in which 
it is essential to prove property in the plaintiff and a right 
of possession at the time of the conversion ; and this prop- 
erty may be either absolute or special, and upon the latter 
an action may be maintained against a wrong doer, but not 
against the rightful owner. 2 Star. on Ev. 1485. The 
sole question then, in this case, is, in whom was the legal 
title to the rails? in whom was the legal possession? The 
fence was built by the plaintiff on the land of the defendants, 
without their consent. It becomes, by the act of building, 
a part of the freehold of the defendants, upon the common 
law maxim, cujus est solum, ejus est usque ad coelum. If 
the defendants had brought an action of ejectment against 
the plaintiff for the land, they would have recovered it, up- 
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on the admitted facts of the case, and, with it, all that was 
upon it, constituting a part of the freehold. Could the de- 
fendant, in that action, have justified a removal of the fence 
to land belonging to himself ? Certainly not. Neither, in 
this case, can the plaintiff maintain this action against the 
defendants for converting the rails to their use. They, in 
law, belonged to them, and they had a right to take themin 
such a way asnot to violate the peace. Murchison v White, 
8 Ire 52. There cannot be two adversary rights, existing 
in different persons at the same time. 

There was error in his Honor’s charge, for which the 
judgment is reversed and a venire de novo awarded. 


Per Curiam. Judgment accordingly. 


A. C. McENTYRE vs, BURGESS McENTYRE. 


When property bargained for is delivered, an action for the price agreed upon 
cannot be defeated, except in cases, where, if the money had been paid, 
it might be recovered back in an action ‘‘ for money had and received.”-— 
There must bea total failure of consideration. As, when the property is 
retained by mutual consent, or is never delivered, or a counterfeit bill is re- 
ceived, an action for the price agreed to be paid may be defeated; but 
otherwise, if the property is delivered, although it turns out to be unsound 
and of no value ; or if the bill is genuine, though upon an insolvent bank. 

The cases of Washburn vy Picot, 3 Dev. 390, and Caldwell v. Smith, 4 Dev. 
and Bat. 64, cited and approved. 


Appeal from the Superior Court of Law ot Rutherford 
County, Spring Term, 1851, his Honor Judge Serrur pre- 
siding. 
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This is an action of assumpsit brought to recover $200, 
part of the price of a negro. named Juno, which the plain- 
tiff alleges, he had sold and conveyed to the defendant. 
The facts are set forth in the opinion of the Court. 


G. W. Baxter, for the plaintiff. 
J. Barter, for the defendant. 


Pearson, J. The defendant’s Counsel did not insist, in 
this Court, upon the first two exceptions. It is, therefore, 
only necessary to state, that, in February, 1848, the parties 
executed an instrument in writing, duly attested ; the legal 
effect of which was to transfer from the plaintiff to the defen- 
dant a negro woman for the price of $300, of which one hun- 
dred was paid at the time, and the remaining $200 was to be 
paid by the defendant on the 25th day of December, 1848 ; 
and the plaintiff had the privilege of repaying the $100 and 
taking back the negro at any time before the said 25th of 
December. ‘This instrument was put into the hands of a 
third person to be kept for the parties; and the negro was 
delivered to the defendant. This action is for the $200. 

The defendant offered evidence tending to prove, that 
the negro was unsound, and that the plaintiff knew it at the 
time of the sale; and that, in consequence of her unsound- 
ness, the negro was “a/most worthless.” He also proved, 
that some two months after he discovered the unsoundness, 
he offered to return the negro, and insisted upon rescinding 
the contract. 

The defendant’s Counsel moved the Court to charge, 
that, if the plaintiff had practised a fraud upon him, he had 
a right to rescind the contract and return the negro; and 
his offer to do so discharged him from all liability. Sec- 
ond: That, if there was a partial failure of the considera- 
tion, and the plaintiff had practised a fraud, the defendant 
was entitled to a deduction from the price agreed on. 
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The Court refused to give the instructions prayed for ; 
and charged, that, if the jury were satisfied that the negro 
was unsound, and plaintiff knew it at the time of the con- 
tract, and that, in consequence of her unsoundness, the ne- 
gro was worth nothing, they should find for the defendant. 
But, if she was worth any thing, then, they should find for 
the plaintiff; and the measure of damage would be the $200 
and interest from the 25th of December, 1844 Motion for 
a new trial refused, judgment for the plaintiff, and the de- 
fendant appealed. 

When the property is delivered under a contract of sale, 
neither party can rescind it, without the consent of the 
other. If the purchaser desires this privilege, he must stip- 
ulate for it expressly, as a part of the contract ; otherwise, 
the remedy given by the common law is an action for dam- 
ages upon the warranty, or for deceit. There is no im- 
plied condition, that he may return the property, if it turns 
out to be unsound. How would this doctrine operate? If 
the money is actually paid, the property may be tendered 
and the contract rescinded But, if it is secured by bond, 
this implied right does not exist. So, one, who goes so far 
as to pay the price, may rescind the contract ; but one, who 
merely secures its payment, had no such right. This is 
absurd. Such an idea was advanced as far back as the 
time of Lord Mansfield. It was then rebuked, and has 
never since been revived, except to a very limited extent ; 
Power v Wells, Cowper 818. There, the plaintiff had ex- 
changed a mare for the defendant’s horse, and given 20£s 
as boot. The horse being unsound, the plaintiff tendered 
him to the defendant and demanded the mare and money, 
which was refused; and he brought trover tor the mare, 
and an action for money had and received for the 20£s, 
treating the contract as rescinded. The Court held both 
actions were misconceived. ‘The remedy was by an ac- 
tion for the deceit ; and the plaintiff was non suited. 
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The passage cited from 2 Kent’s Com. 276, to show that 
this doctrine lias been revived, is not ¢xpressed with suffi. 
cient clearness to confine the idea, as revived, within its 
very narrow limits. The cases go only this far. If one, 
not having seen them, orders goods of a certain description 
at a certain price, and the goods sent do not answer the 
description, he may return them, or offer to return them, 
within a reasoMfAble time, and rescind the contract, or if 
he uses them, he may mitigate the damage in an action for 
the price; because, the vendor cannot maintain an action 
on the special contract, as the goods do not answer the de- 
scription, and must declare upon a “quantum valebant ;” 
and then, the price agreed to be given, will be the standard 
by which to measure the damage, according to this rule: if 
goods answering the description be worth the price agreed 
on, how much less are those goods worth? Farmer v 
Francis, decided at this Term. 

The defendant has noright to complain of the first part 
of the charge. 

We concur in the latter part. The fact, that the negro 
was unsound, and her value to some extent impaired, ought 
not to have been allowed to reduce the damage. If a de- 
ceit was practised, the defendant has his remedy. It would 
be inconvenient and the plaintiff's case would be made too 
complicated, if the jury, while trying his case, were requir- 
ed to go into the trial of an action of deceit at the instance 
of the defendant; which action the plaintiff is not presumed 
to have come prepared to defend. Besides, suppose the 
damages are reduced in the manner here attempted, and the 
defendant should afterwards bring his action of deceit ; 
how is the plaintifl to avail himself of that fact? Wash- 
burn v. Picot, 3 Dev. 390, Caldwell v. Smith, 4 Dev. and 
‘Bat. 64. 

lt may be proper to add, the same reasoning, which sup- 
ports the conclusion, that the defendant was not at liberty 
to reduce the damage by proving the negro to be unsound 
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to a limited extent, will also support the conclusion, that the 
defendant could not defeat the action by proving the negro 
to be so unsound as to be worth nothing—the only differ- 
ence being in the degree of the unsoundness. 

In fact the charge is inconsistent. It amounts to this— 
if the negro was so unsound as to be of no value, the plain- 
tiff is not entitledto recover. But, if she was worth any 
thing—five cents for instance—the plaintiff is entitled to 
recover $200 and interest: whereas, upon the principle 
assumed, the recovery should have been only five cents. 

Although there are some loose expressions to the con- 
trary, the true principle is this—when the property, bar- 
gained for,-is delivered, an action for the price agreed on 
cannot be defeated, except in cases where, if the money 
had been paid, it might be recovered back in an action for 
“money had and received.” There must be a total failure 
of consideration, and not a mere right to recover damages, 
although the damage may amount to the whole price. For. 
instance, if the property is retained by mutual consent, or 
if it is never delivered, or if a counterfeit bill be received, 
an action for the price, agreed to be paid, may be defeated ; 
otherwise, if the property is delivered, although it turns out 
to be unsound and of no value; or if the bill be genuine, 
although upon an insolvent bank. In these cases, the re- 
ception of the property, or of the bank bill, is a considera- 
tion to support the promise to pay the price agreed on; and 
the defendant must resort to the warranty, if he had the 
prudence to require one, or to his action for the deceit, if 
one was practised. 

It is suggested, that to allow the action to be defeated 
by showing that the property was so unsound, as to be of 
no value, would prevent a multiplicity of suits. The same 
suggestion may be made in favor of allowing the damage 
to be reduced, by showing unsoundness to a limited extent. 
But neither can be allowed, without a violation of pringiple, 


for the reasons above stated. 
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It would have been a saving of time in the case under 
consideration, had all the evidence, in refefence to the un- 
soundness of the negro, been rejected as irrelevant. 


Per Curiam. Judgment affirmed. 


ANDREW LOVE vs. D. W. SCHENCK. 


As the legislature may constitute two counties out of one, it niay also, as in. 
cident to that power, direct a fair and reasonable division to be made be- 
tween them of any fund before raised by levies on the inhabitants of both the 
counties in common, and to provide for enforcing paymeut thereof by those, 
who have it in hand. 

Interpretation by the Court of the several acts relating to the division of the 
Counties of Lincoln, Catawba and Union. 


Appeal from the Superior Court of Law of Mecklenburg 
County, Spring Term, 1849, his Honor Judge Exuis pre- 
siding. 


Craig and Lander for the plaintiff. 
Guion and Thompson, for the defendant. 


Rurrin,C.J. The declaration is in debt for $948,12 2-3. 
Plea, nil debet. It was submitted to the Superior Court 
upon a case agreed, with a provision for an appeal to this 
Court by either party. The facts are as follows: In March 
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1842, the County Court of Lincoln laid a tax for the pur- 
pose of raising a fund for building a Court House and Jail 
in that County. In the session of 1842, the General As- 
sembly passed an act establishing Catawba County out of 
a portion of Lincoln, and by a supplemental act of the same 
year, ch. 9th, it was enacted, that the County trustee of 
Catawba, or such officer as the County Court of that coun- 
ty might appoint, should be authorised to demand and re- 
ceive from the County trustee, or such officer of Lincoln 
county as might have the fund in charge, such amounts as 
had been collected from the citizens resident within the 
bounds of Catawba, for the purpose of erecting a new Court 
House in Lincoln, and that the trustee or othe: such officer 
of Lincoln should pay over on demand said amount thus 
collected from and paid by the inhabitants of Catawba. At 
the time of passing the acts of 1842, a part of the fund, to 
wit, $1200, had been collected from the citizens of that part 
of Lincoln, which formed Catawba, and from the other cit- 
izens of Lincoln. The County trustee of Catawba in 1843 
brought an action against the Sheriff of Lincoln, who then 
had the fund in charge for a certain part thereof as the pro- 
portion to which Catawba was entitled under the act above 
mentioned ; and the same pended, sometime and before the 
erection of Gaston County, as herein after mentioned,when 
it abated by the death of the Sheriff, and it has not been re- 
vived nor any new action brought. 

At the Session of 1846 the Assembly established Gaston 
County out of a portion of the remaining territory of Lin- 
coln on the South, and re-annexed to Lincoln on the other 
side a part of the territory, which constituted Catawba.— 
By a supplemental act of that session, ch. 25th, it was en- 
acted, that the county trustee, or such officer as the County 
Court of Gaston might appoint, should be authorised to de- 
mand and recover from the Treasurer of public buildings, 
or such officer of Lincoln as might have the fund in charge, 
two-thirds of all the moneys, which had then been collected 
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from the citizens resident within the limits of Lincoln, since 
March 1842, for the purpose of erecting a new Court-house 
and Jail in Lincoln; and that the treasurer of public buil- 
dings, or such officer of Lincoln, should pay over, on de- 
mand, to the county trustee, or to such officer as the Coun- 
ty Court of Gaston might appoint, two-thirds of the said 
moneys; and that on failure of such officer of Lincoin to pay 
over two-thirds of the moneys as aforesaid, the county trus- 
tee, or such officer as the County Court of Gaston might ap- 
point, was authorised to sue for and recover the same—to 
be appropriated to the building of a Court-house and Jail in 
the county of Gaston. The whole sum raised under the 
order of Lincoln County Court, made at March Term, 1842, 
was $2723,52 1-2; whereof the sum of $1200 had been 
applied by order of the County Court in payment of the 
debts of Lincoln County, before the passing of the said acts 
of 1846, establishing Gaston and supplemental thereto. On 
the 3d of March, 1847, the defendant was appointed Treas- 
urer of public buildings for Lincoln, and received from the 
former Treasurer, as part of the said fund, the sum of forty 
cents in cash, and bonds given by sundry persons to the 
amount of $1421,79 1-2, then due, and he held the same on 
the 5th day of the same month, when the present plaintiff 
demanded of him the sum of $1815,68, as the two thirds of 
the whole fund of $2723,52, to which the plaintiff alleged 
Gaston to be entitled. Between the 5th of March and the 
Ist of November, 1847, the defendant collected on the said 
bonds the sum of $607,68, and expended the same under 
orders of Lincoln County Court, towards the building of a 
public jail in Lincoln; and on the Ist day of November, 
1847, the defendant had in his hands, as part of the said 
fund, the sum of $230,30 in cash, and part of the said bonds 
remaining unpaid to the amount of $814,10; and then the 
present plaintiff demanded of him the sum of $948,12 2-3, 
as the share of Gaston County, of the said fund unexpend- 
ed at the erection of that County; and afterwards the 
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whole of the said sum of $814,10 was received and expen- 
ded by the defendant under the orders of the County Court 
of Lincoln towards the building of the said Jail in that * 
County. The plaintiff was duly appointed by the County 
Court of Gaston, at February Term, 1847, Treasurer of 
public buildings for that county, with special directions and 
authority to demand and receive the money to which that 
county became entitled under the before mentioned stat- 
utes; and, the defendant having refused to pay him any part 
of the sums demanded by him, he brought this action in 
April, 1848. 

It was agreed by the parties, that, if the Court should be 
of opinion the plaintiff was entitled to recover by reason of 
his first demand, there should be judgment for him for the 
sum of $943 12 2-3 with interest thereon from the 5th of 
March 1847, or for such other less sum as the Court might 
think the plaintiff entitled to recover ; and if the Court should 
be of opinion the plaintiff was not entitled to recover there- 
on, but was entitled by reason of his second demand, that 
their judgment should be given for $542 53 1-3 with in- 
terest from the Ist of November 1847, or for such other less 
sum to which the plaintiff might be entitled : but that, if 
the Court should be of opinion the plaintiff was not entitled 
to recover any thing from the defeudant, there should be 
judgment for the defendant, and that in each case the costs 
should follow the judgment. The Superior Court rendered 
judgment for the defendant, and the plaintiff appealed — 
The point principally discussed at the bar was, as to validity 
of the grant to Gaston of money raised by crder of the Court 
of Lincoln. Indeed, considering the two Counties as the 
real parties, one would think, that the object of the contro- 
versy was to have the rights of the Counties declared, so 
that each might de or receive what pertains to it; and 
therefore that the parties should consider that the only ma- 
terial point. Upon it, the Court apprehends there is no 
doubt. Unquestionably, the legislature can divide an ex- 
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isting County, so as to make two, or unite two Counties, so 
as to make one. Itis a political power, necessary to a con- 
venient local police and also to the general welfare, and 
seems to be inherent in the legislative authority, unless 
prohibited by the Constitution. There is no such prohibi- 
tion in the Constitution of this State, and these powers have 
been habitually exercised by the legislature. Ineidental to 
them is the further power of providing for the defraying of 
the necessary expenses arising out of County organization 
and the administration of County police. It may be true, 
that, upon the principle of the inviolability of property, con- 
secrated by our fundamental law, and in the minds of our 
people, the legislature cannot direct funds, levied by one 
county or municipal corporation, from the uses of those who 
raised it to that of another wholly unconnected with them, 
But, that point need not be mooted, as it does not arise here. 
and it is not to be supposed, that there will ever be such 
legislative action as will raise :t. If, however, two counties, 
for example, be united by a new name, it is clear, that the 
contributions of their citizens, then in the hands of county 
officers, ought not to be lost by jeaving the fund with the 
officers without any authority in the new County to recover 
it. It is, then, a wholesome and necessary function of the 
law—making power to provide in this new state of things 
for the accountability of the officers, having the funds, to 
those to whom they originally belonged, and who remain 
justly entitled to it, as the means of saving them from again 
imposing on themselves new levies to meet the indispen- 
sable expenditures of their new condition. By thesame 
reason it must belong to the legislature, which makes two 
Counties out of one, to make also a fair and reasonable di- 
vision between them of any fund before raised by levies on 
inhabitants of both the counties in common, and to provide 
for enforcing payment thereof by those who have it in hand. 
That power is likewise necessary, and it is perfectly just 
when fairly exercised. But it is said, it may be abused, and 
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when it is, that the Courts are bound to interpose and pro- 
tect the citizens from even legislative wrong ; and that there 
are here an apparent inequality and unreasonableness in the 
disposition of the fund. But the difficulty is, that it cannot 
be judicially perceived, that the provisions of the Statute 
are unreasonable and unjust. The reasonableness of the 
enactments depends upon a variety of considerations, which 
may properly influence the mind of the legislature but 
canngt be judicially ascertained or acted on. It may de- 
pend much on the proportion of territory, population, and 
wealth falling within the respective counties, raising a pre- 
sumption that a large part of the fund had been drawn 
trom the property or people of one of the counties, and 
therefore ought togoto it. A material circumstance may, 
also, be, that the expenditures on permanent public erec- 
tions in that part of the territory, forming one of the coun- 
ties, were greater than in the other, as in building a Court 
House, Jail, bridges or poor house. .As the people of the 
new county constituted their quota to those purposes, it 
may be entirely just, that they should, upon the division, 
have a larger portion of a fund, happening to be on hand, 
than.they contributed to that particular fund, in order to 
bring them up to an equality in respect to their public erec- 
tions. It is, thus, a case, in which there is no certain mea- 
sure of the shares the two counties ought to receive, but 
one for the exercise of a sound discretion by a just law- 
giver ; and, of course, if there be an abuse of power in its 
exercise, it is like most other cases of such abuse, beyond 
judicial perception or redress—as, for example, in the case 
of taxation. The right of Gaston County to the fund, as 
against Lincoln, must ytherefore be sustained to the extent 
of the grant. Other questions were made: whether the 
action will lie, and, if so, for what sum there should be judg- 
ment. The opinion of the Court is, that it lies for any sum 
that was in the defendant’s hands, which belonged to Gas- 
ton, under the Statute, and which, at the demand or at any 
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time afterwards, the defendant ought to have paid to the 
plaintiff for Gaston. It was objected, that the defendant 
was the officer of Lincoln and bound to account to that 
County for whatever money he received in his office, and 
to pay the same as the Court of that County might order ; 
and therefore that an order of the justices was requisite 
to the completion of the plaintiff’s right. That is true 
in reference to a fund belonging to Lincoln. But the 
defendant’s duty in respect to the part which the act 
allots to Gaston, is not subject to the control of the jus- 
tices of Lincoln. It may be that the defendant, on go- 
ing out of office, should transfer the fund to his succes- 
sor, if not before made directly liable to Gaston by suit 
or demand. But, in reference to the sum belonging to 
Gaston under the act, the defendant’s liability to Lincoln 
was discharged, and that to Gaston arose by the statute, at 
all events upon the demand. For the legislative power to 
grant the thing, imports that of prescribing the mode of re- 
ceiving or recovering it. In respect to the sum assigned 
to Gaston, the act makes the defendant the bailiff of that 
county; and on his failure to pay it to the person appoint- 
ed to receive it, the statute expressly gives to that person 
an action for it; which may be maintained as any other 
action given by statute for the benefit either of the party 
suing or of another. It was urged turther, that, by the ad. 
missions in the case agreed, the plaintiff cannot recover 
either of the sums in numero, which he demanded, and this 
action for a different sum and one not demanded, will not 
lie. But it was not requisite that the plaintiff should de- 
mand a particular sum, in order to have his action. The 
act does not fix an exact amount, but gives a certain pro- 
portion of a fund, that was in its nature uncertain. Even 
in an action of debt, less than the sum demanded in the 
declaration may in such a case be recovered; Dowd v 
Seawell, 3 Dev. 185. Much more can the sum recovered 
be different from that demanded in pais. The demand 
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was not necessary to entitle the plaintiff to any sum in 
particular ; but, if at all, it was for the sole purpose of no- 
tice of the claim of Gaston, and of the plaintiff’s authority 
to receive the money, so as to enable the defendant to pay 
without suit. 

It was next said, that the action cannot be maintained, 
because, without the defendant’s default, the fund consisted 
of bonds, when the demand was made for payment in mo- 
ney. But that does not answer the plaintiff’s case at the 
commencement of the suit. We are not to say, what 
would have been the remedy at the time of the demand and 
refusal. In point of fact he waited after demand until the 
defendant had converted the securities into money or dis- 
posed of them as money for the use, of Lincoln ; and, there. 
fore, the ; laintifl was then entitled to recover in debt. 

But, upon the facts agreed, the precise sum due to Gas. 
ton cannot be ascertained, and, therefore, there cannot be 
judgment on the case in favor of either party. The reason 
is, that prior to the grant to Gaston, there was one to Ca- 
tawba of so much of the fund as had been levied for build- 
ing a Court House in Lincoln, and had been collected be- 
tween March and the third Monday of November, 1842, 
from such citizens of Lincola as, upon the division, fell into 
Catawba. The subsequent act in favor of Gaston, must 
receive the reasonable construction, which will let it stand 
consistently with the previous grant to Catawba; for it 
cannot be supposed the Legislature meant to interfere with 
the rights of Catawba, on which Gaston had no claim, nor, 
on the other hand, meant that Lincoln should pay over 
again to Gaston the money, which it must have been as- 
sumed Lincoln had either then paid, or, at all events, was 
bound to pay to Catawba. The grant to Gaston, then, 
must be understood to be for two thirds of the fund raised 
for building a new Court House and Jail in Lincoln, after 
deducting them from the grant te Catawba. It is, there- 


fore, immaterial to this controversy, whether Catawba has 
1l 
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recovered or relinquished her portion—since, in effect, that 
was excepted out of the fund in the first place, and Gaston’s 
dividend comes out of the residue. Now, the amount thus 
excepted is undefined, so that it cannot be told what the 
residue is after the satisfaction of Catawba’s claim. The 
case agreed states only, that before the year 1842, the 
sum of $1200 was collected for both of the purposes of 
building a Court House and Jail in Lincoln, from all the 
citizens of Lincoln before the division then enacted. But 
it does not state whether there was any distinction between 
that part of the fund, which was to pay for building the 
Court House and that for the Jail ; or, if so, how much was 
raised for one purpose and how much for the other. Nor 
does it state how much of the sum ot $1200, thus raised in 
1842, for either or both of those purposes, was paid by those 
living on the Catawba side of the line. Before the Jury on 
nil debet, evidence may be given by the defendant on those 
points, so as to adjust the proper deduction to be made on 
account of the grant to Catawba; and, of the sum not thus 
shown to belong to Catawba, be it more or less, the plain- 
tiff ought to recover two thirds, provided it be within the 
sum demanded in the declaration, and also does not exceed 
the sum in the hands of the defendant. It is conjectured 
very confidently, that the sum, thus to be found due to 
the plaintiff, will exceed that demanded in the declaration, 
viz: $948, 12 2-3, which is also the larger sum, for which 
in any case, judgment was by the case agreed to be given 
for the plaintiff; and, therefore, it is regretted that the con- 
troversy cannot be terminated by a judgment for that sum 
at once. But it cannot be done ; because the Court is un- 
able to see certainly, that it -would be right, by reason of 
the vagueness of the statement in reference to the sum be- 
longing to Catawba. It is true, the case states, that $1200 
of the fund was spent in paying the debts of Lincoln before 
the act of 1846. But it does not appear that it was the 
gamie $1200 which was collected in 1842, or that this last 
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sum had been kept separated from the residue of the fund. 
Hence, we are unable to disconnect the claim of Ca- 
tawba from the fund in the defendant’s hands, so as to see 
that out of it the plaintiff is absolutely entitled to any par- 
ticular sum. The result is, that there cannot be judgment 
for the defendant, because it is certain, that he is indebted 
to the plaintiff and that there must be judgment against 
him for some amount; yet judgment cannot be given here 
against him, because, by reason of the imperfection of the 
case agreed, it cannot be ascertained in what sum in par- 
ticular he is indebted. The judgment must, therefore, be 
reversed, and the cause remanded with directions for a 
venire to try the issues. 


Per Curiam. Judgment accordingly. 


JOHN P. HOUSTON ws. CHARLES STARNES. 


In an action for a breach of covenant in a warranty of the soundness of a slave 
the plaintiff may shew what the slave afterwards sold for, to aid the jury in 
estimating the damages. 


Appeal from the Superior Court of Law of Union Coun- 
ty, Spring Term 1851, his Honor Judge Barrue presid- 
ing. 

The action is in covenant for the breach of a warranty 
of soundness in a bill of sale of a negro woman. The de- 
fendant sold the negro to the plaintiff, and warranted her 
soundness. It was in evidence, that, at and before the sale, 
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the purchaser was apprised, that she had symptoms of disease 
upon her ; and it was proved, she died of consumption, and 
that she had at the time of the sale the disease upon her.— 
The defendant contended, that the covenant did not extend 
to that disease, upon the alleged principle, that a general 
warranty does not extend to visible defects. The Judge 
held, that no defect, except such as was apparent to the 
senses, could be excluded from the operation of the coven- 
ant; and so charged. There was a verdict and judgment 
for the plaintiff, and the defendant appealed. 


Phompson and Wilson, for the plaintiff. 
Osborne and Hutchinson, for the defendant. 


Nasu, J. The defendant has no reason to complain of 
the opinion upon this point. It was as favorable to him as 


it could be. 
> Jn the course of the trial the plaintiff offered evidence to 
show, that he had by his agent sold the negro in Mississippi 
for $175. This was objected to by the detendant’s counsel, 
as incompetent on the question of damages. The objection 
was over-ruled and the testimony admitted. The witness 
then, in answer to a question, stated, that in her diseased 
state the negro was not worth more than 75 or $100. 
There was no error in the admission of the evidence. The 
plaintiff was at liberty to show he had sold the slave, and, 
as a fact, to prove what he got for her. It did not estab- 
lish her value, but was a fact, proper to be laid before the 
jury in the assessment ofdamages. The enquiry was, what 
was the extent of the injury the plaintiff had sustained ? 
and the measure was the difference of the value of the ne- 
gro, as sound, and diseased as she was—to be estimated by 
what she would bringin market. If the purchaser has sold, 
what he got for her may, or may not, assist the jury in esti- 
mating the damages. It is a fact he may prove. But, if 
the evidence ought not to have been received, still the 
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judgment should not be disturbed. It has done the defen- 
dant no injury, as it is evident the jury were not influenced 
in their verdict by the price given, but by the value fixed 
by the witness. 


Per Curiam. Judgment affirmed. 


DEN ON DEMISE OF JONES HICE os. AMOS COX & AL. 


On the trial of an ejectment, it became important to prove that the defendant 
was the tenantof A. To prove this the plaintiff called A., who proved the 
fact, and, on cross examination, produced a conveyance, dated more then 
seven years before the commencement of this suit, and swore that he had 
bven continually in the peaceable and adverse possession. ‘The counsel 
for the plaintiff was then about to urge to the jury that A’s testimony, as to 
the time he obtained said deed, was false, and that the deed was antedated. 
The Court informed the counsel, that, as he had introduced A. as a witness, 
he could not discredit him before the jury ; that he might have proved by 
other testimony, that the witness was mistaken, and that the facts were 
otherwise. The Court permitted the deed to be given tothe jury for their 
inspection, that they might determine from the face of it, whether it was 
antedated or not. The Court then instructed the jury, that if they believed, 
from an inspection of the deed, that it had not been in existence for seven 
years or more before the action was brought, they should find for the plain- 
tiff; butit did not lie in the mouth of the plaintiff to say, that his witness, 
A., was unworthy of credit ; and, particularly, as the plaintiff was not en- 
titled to recover, unless that part of A’s testimony, in relation to the pos- 
session, was believed. The plaintiffhad no right to ask them to believe so 
much of A’s testimony, as was iu his favor, and to discredit him as to the 
balance. 

Held, that the charge of a Judge should be taken as a whole—that all he 
Says upon any one particular point should be taken together, and that, thus 
viewing it, the charge of tho judge in this caso was correct. 
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The party producing a witness shall not he allowed to prove him corrupt. He 
may prove that he is mistaken, or that the fact sworn to is other thanis re- 
presented by hiia. . 

There is a distinction between discrediting a witness, and shewing that the 
facts are different from what he bas represented them. In the latter case, 
the discrediting of the witness is incidental, not primary. The evidence 
may be discredited, and the integrity of the witness remain unimpeached- 

Peanson, J, dissented, as to the construction of the Judge’s charge. 













Appeal from the Superior Court of Law of Yancy Coun-. 
ty, Fall Term, 1850, his Honor Judge Dick, presiding. 
The case is stated in the opinion of the Court. 









J. W. Woodfin, for the plaintiff. 
Avery and N. W. Woodfin, for the defendant. 






Nass, J. The only question presented by the case is, 
as to the charge of the Court below, and the remarks made 
to the Counsel. The case is: An execution was levied 
upon the land in question, as the property of one Joseph 
L, Ray, and at the sale the plaintiff became the purchaser. 
The action is brought against the tenant in possession, 
Amos Cox, the defendant ; and it became important to the 
plaintiff to show, that he was the tenantof Ray. To 

this, Ray was himself called and proved the fact. Upon 
his cross examination, he stated, that, at the time of the 
sale,he had no legal title, but that he acquired it afterwards, 
and produced a conveyance, which bore date more than 
seven years before the commencement of this suit; and 
that he had been continually in the peaceable and adverse 

jon ever since. 

The Counsel of the plaintiff then proposed to urge to the 
jury, that Ray’s testimony, as to the time he obtained said 
deed, was false, and that the deed was antedated. The 
Court informed the counsel, that, as he had introduced Ray, 
as a witness, he could not discredit him before the jury ; 
that he might have proved by other testimony, that the 

‘ 
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The counsel then contended, that he was at liberty to show 
to the jury, from the face of the deed, that it was antedated; 
and the Court permitted him to give the deed to them for 
their inspection. His Honor then instructed the jury, that 
if they believed from an inspection of the deed, that it was 
antedated, and had not been in existence seven years 01 
more before this action was brought, then they ought to 
find for the plaintiff. But, as the plaintiff had introduced 
the witness Ray, it did not lie in his mouth to say, he was 
unworthy of credit, and, particularly, as the plaintiff was not 
entitled to recover, unless that part of Ray’s testimony, in 
relation to the possession, was believed. The plaintiff had 
no right to ask them to believe so much of Ray’s testimony, 
as was in his favor, and to discredit him, as to the balance, 

The charge is, in our opinion, correct, and sufficiently 
explicit to show the meaning of the Judge, and not to mis- 
lead the jury. The general rule of evidence on this subject 
is, that a party shall not be permitted to produce general 
evidence to discredit his own witness. He shall not, in 
that way, prove him to be of such bad character, as would 
Fender him unworthy of credit. It would be a fraud upon 
the administration of justice. But the rule does not extend 
to the exclusion of testimony to show, that the facts sworn to 
by the witness are otherwise, or to show by other testimony 
how the facts really are ; for, such facts are evidence in the 
cause. The other witnesses, in such case, are not called 
to discredit the first, but the impeachment is incidental and 
eonsequential only ; 2St. N. P. 1785-6. The same doctrine 
is laid down by Justice Buus, in his Nisi prius, 297. Io 
the case of Holdsworth v. the Mayor of Dartmouth, 2 M. 
and Rob. 153, cited by Mr. Stephens, Baron Paax obser- 
ves, that the party calling a witness cannot, if he give tes- 
timony unfavorable to him, prove that he has given a differ- 
ent account of the matter before; for, the object of the ev- 
idence is to discredit him; and he lays it down, “as a clear 
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rule, that a party has no right to put a witness into the box,’ 
as a witness of credit, and when he gives unfavorable evi- 
dence, to call witnesses to discredit him.” To the same 
effect. are the opinions of all the Judges in the case of 
Erner v Ambrose, 10 E.C. L. R, 220. All these authorities" 
state, that the party calling the witness may prove by other 
testimony, that the facts are not such as he has sworn; and 
they advert to the difference of the rule, as to witnesses, 
whom the law makes such, and those which the party pro- 
duced. The former the party is compelled to call, as in 
cases of wills. He, therefore, is under no responsibilty, as 
to their character, and he may impeach their evidence by 
proving they are not worthy of belief. The latter are wit- 
nesses of his own selection ; and, in the language of some 
of the cases, he has the whole world to select from, and 
stands as their endorser, that they are worthy of credit. 
To me it is obvious, that the Judge intended, and, in sub- 
stance, did lay the rule down to the jury, as sanctioned by 
the authorities above cited. The Counsel was stopt by 
the Court, assigning as his reason, that he could not dis- 
credit his own witness, but he proceeds and explains'to the 
counsel, what he might have done—he might have proved 
that the witness was mistaken, and that the facts were oth. 
erwise. But his Honor leaves no doubt as to his meaning ; 
for, upon the request of counsel, he suffers the deed to be 
handed to the jury for inspection, to ascertain from it how 
the fact was as to its date—a very important fact in the 
cause—and he directs them, that, if they believe from in- 
spection, there being no other evidence, it had been anteda- 
ted, to find for the plaintiff. In other words, to throw the 
deed aside, put it out of their view. Of this portion of the 
charge, the plaintiff certainly has no right to complain ; 
and it plainly and fully shows the meaning of the Judge in 
his remark to the counsel. The latter part of the charge; 
however, it is said, is contradictory of the first. I do. not 
think so; or, if it is, it is so in appearance only. . Justice 





AUGUST TERM, 1851. 





Hice v. Cox. 





to his Honor requires, that the charge should be taken asa 
whole, that all he says upon any one particular point, shouid 
be taken together, and not as disjecta membra. It is true, 
the latter cluase might have been omitted, without any in- 
jury to the whole, but, looked at with reference to what 
preceded, it is but a reiteration of its different terms, and as 
acoroliary from it. It cannot for a moment be supposed, 
that his Honor intended to take back what he had stated 
immediatetly before, that the party might prove the fact tes- 
tified to by Ray, as to the date of the deed, not to be as he 
had declared it. Asa result of the rule, contended for by the 
plaintiff, his Honor goes on to remark, if adopted, it would 
lead to the discarding of Ray’s testimony altogether. In us- « 
ing the words he did, the Judge intended to show, that the 
plaintiff was, in truth, discrediting his own witness, upon 
the ground that his evidence upon the date of the deed was 
corruptly false. The authorities all draw a distinction be- 
tween discrediting the witness and showing that the facts’ 
of the case are different from what he has represented them. 
In such case, the discrediting of the witness is incidental 
and not primary—the evidence may be discredited, and the 
integrity of the witness remain unimpeached. It is nothing 
to the purpose, in my estimation, to say, that, if the fact 
sworn to by Ray, as to the date of the deed, was false, it 
must be corruptly false. This was a matter for the jury, 
into which no one had a right to enquire. They might, 
upon proper evidence, have found against the deed, either 
upon the ground of corruption or mistake. If upon the 
former, as before remarked, the discrediting of the witness 
would be incidental ; it upon the latter, he would remain 
unimpeached. Mr. Stephens, it is true, does say, that the 
rule is still unsettled. So far as authority can go, I con- 
sider the principle as firmly settled as it can be. - It is plain 
and intelligible ; and the only question is, shall this Court 
adhere to it? I see no reason to alter it. it forbids the 
attaining tgaeetp corrupt means, and thereby con- 
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tributes to the purity of the administration of justice. The 
party producing the witness shall not be allowed to prove 
him corrupt. He may prove he is mistaken, or that the 
fact sworn to is other than as represented by him. Believ- 
ing that his Honor was sustained both by authority and 
principle in his charge, as we understand his meaning, we 
cannot say there is error in the charge, nor are we willing 
to unsettle a rule of evidence ot so much importance in 
practice, and of so long standing, because it ought to have 
been originally otherwise settled. 


Rorriw, C. J. I concur in affirming the judgment. 


Pearson, J. I think it evident from what was said dur- 
ing the trial and in the charge, that his Honor was in error, 
as to the law of evidence in two particulars. This error 
would, as a natural consequence, communicate itself to the 
charge, and have a tendency to mislead the jury. 

It was formely considered to be a settled rule of evidence, 
that a party was not at liberty, in any way, to discredit his 
own witness. If he called him, it was for “better or for 
worse,” and he was bound by what he swore. His Honor 
seems to have been of this opinion. 


The rule has never been changed in one particular. A 
party is not at liberty to discredit his own witness, by prov- 
ing his gene: al character to be bad, because, by calling him 
as his witness, he vouched for his good general character, 
and cannot be heard to say, that he attempted a fraud on 
the jury by calling a witness, who, from his general charac- 
ter, was not worthy of credit. 

But it has certainly been changed in this particular. 
When a party is compelled by law to call a witness, as a 
ubscribing witness to a deed or will, if the witness denies 
.that he attested the instrument, he may be discredited by 
proof, that he is perjured, and that he did witness it and 
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subscribe his name as an attesting witness; Lowe v Joliff, 
1 Bl. 265, Peter v Babington, 2 Strange, 1069. 

More recently it has been changed in another particular. 
If a party calls a witness, who is not a subscribing witness, 
and is, therefore, not forced on him by law, and he proves 
a fact in the cause against the party calling him, the party 
may discredit him by calling other witnesses to prove the 
fact in contradiction to his oath; and the reason given is, 
“that the other witnesses are called to prove a fact in the 
cause, and not directly to discredit the first witness, but the 
impeachment of his credit is incidental and consequential 
only.” Erner v Ambrose, 10 E. C. L. R. 220. 

Still more recently an attempt has been made to change 
the rule in another particular, and thus, in effect, to abolish 
it, and allow a party to discredit a witness called by him 
self, with the exception, that he is not at liberty to do so 
by proving him to be a man of bad general character, for 
the reason stated above, which is admitted on all sides | 
to be a sound one. In 3d Chitty’s General Practice, 896, 
it is said, “still to be a disputed point, whether a party can 
be allowed to discredit his own witness.” The witness 
proved a fact against the plaintiff, who called him, and the 
question was, if he could be discredited by proof, that he 
had stated the fact to the plaintiff’s attorney, whose busi- 
ness it was to prepare the evidence, and who took down 
this witness’ statement in writing, and read it to him, and 
he then said it was correct, and yet, on the trial, contradict- 
ed it. Dznman, C. J. was of opinion in the affirmative, but 
Bouanp, J. in the negative. For this, is cited Wright v 
Beckett, 1 Moo. and Rob., 414, which is uot in our library. 
Afterwards, Parxe, Baron, in citing this case, agrees with 
Bolland ; but he expresses some hesitation, how it would 
be, if the fact had been called out on cross examination, as 
it was in our case; Holdsworts vy Dartmouth, 2M; & Rob. | 
153, cited in 2 Stephens’ Nisi prius, 1785. I regret; that I 
have not had the opportunity of seeing Lord Denman’s 
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opinion ; for, although the question is not presented in this - 
case, I confess I have never been entirely satisfied with 
the reasoning, upon which this part of the old rule has been 
retained. Ifa party expects he can prove a fact by two 
witnesses, and calls one who proves it, he may stop; but if 
he. happen to call the other first, and he disproves it, the 
party can then call his other witness to prove it; and the 
result is a flat contradiction. Why may he not be allowed 
to turn the seile, by proving that the first witness had made 
different statements, just as he could have done, if that wit- 
ness\had been called by the opposite party? Why should 
not the jury be put in possession of all the facts, and let 
them judge betaveen the witnesses? Will not a knowledge 
of this impunity tempt designing men to put themselves 
in the way of a party with a vieW to impose on him? If 
his general character is bad, the party should turn away 
from him ; but, if his character is good and he says he will 
be able to prove a fact, which the party knows to be true 
and wishes to prove, why say to him, you call this witness 
at your peril ? 

In this State it is settled, the State may discredit ‘its 
own witnesses by proving, that, on a former occasion, he 
had given a diflerent account of the transaction. State 
v Morris, 1 Hay. 429. The reason given is, that the So- 
licitors are not presumed to be well acquainted on the Cir- 
cuits. This, certainly, is. not very satisfactory. In most 
cases there are prosecutors, and in all there are persons 
ready to aid the Solicitor in the matter of procuring testi- 
mony. I am inclined to the opinion, that the Court felt the 
incoovenience of the old rule, and were not altogether sat- 
isfied with the reasoning upon which it was put. At al 
events, the law is so settled in regard to State cases ; and it 
seems to be proper, that the rules of evidence should be the 
same, whether the trial be on the civil or the State docket. 

The other particular, in which I suppose the Judge was 
in error, is in reference to the application of the. rule, « fal- 
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sum in uno, falsum in omnibus.” The rule is settled, and 
I am not disposed to disturb it, although. if it was an open 
question, it night be urged with force, that the jury ought 
not to be interfered with, iu what is said tc be the peculiar 
province of a jury—to pass upon the credibility of witness- 
es, for the reason, that juries are composed of twelve men, 
who are presumed to have a knowledge of human nature, _ 
which qualifies them, especially, fur their duty; but I do 
insist, that the rule did not apply to the present case, and it 
ought, under the special circumstances, to be made an ex- 
ception. 

The plaintiff calls a witness to prove a fact, which is di- 
rectly against the interest of the witness. The witness 
could not object—Jones v Lanier, 2 Dev. 480—on account 
of his interest. He proves, or rather admits, the fact, on 
oath, it may be, because he was afraid to deny it. He is 
then cross-examined, and swears to a fact directly on the 
side of his interest, and which gives him a good title to the 
land in controversy. Suppose he is false as to this fact. 
A jury would, nevertheless, believe his admission of the 
other fact, because it was avainst his interest—~a 
guaranty of its truth than his oath. His Honor’s charge, 
and the application of the rule, put the plaintiff in this pre- 
ditament: If the testimony is true, the plaintiff, cannot re- 
cover, because the land belongs to the witness.” If the tes- 
timony in regard to the date of the deed i# not true, and 
the plaintiff discredits the witness, by showing that it was 
antedated, inasmuch as the deed was made to the witness, 
and he knew its true date, he.is thereby shown to be per- 
jured and false, and being so in this particular, the jury 
must reject the whole of his testimony. and not even give 
credit to that part in which he swote against his interest ; 
and so the plaintiff cannot recover, because he has no 
proof that Cox was in possession as the tenant of the wit-' 
ness; and the only way in which the jury can find for the 
plaintiff, is by coming to the conelusion, that the deed, wn- 
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der which the witness was attempting to hold the land, was 
antedated by mistake. 
I think there should be a venire de novo. 


Per Curtam. Judgment affirmed. 


J. F. HOKE’S Ex’s. vs. JAMES CARTER’S Apn's. 
\ 

The legal effect of the sale and delivery of a bond, without endorsement, is 
not to pass the legal title to the purchaser, for the vendor may release it 
if he thinks proper, to the maker of the bond. But the purchaser is con- 
stitnted the agent of the vendor, and the money vested in him as legal own- 
ner, the moment it is collected ; for the chose in action, of which the vendor 
was the legal owner, is extinguished by an act, which he had authorised te 
be done, to wit, the reception of the money. The money then vests in the 
purchaser, as legal owner, by force of the contract of sale, which thereBy 
became executed. 

Therefore, where such a purchaser obtained judgment in the name of the 
vendor, and the sheriff collected the judgment, and, after notice by the pur- 
chaser, paid the money to the vendor ; Held, that he was, notwithstanding, 
answerable to the purchaser for the amount. 


Appeal from the Superior Court of Law of Burke coun- 
ty, Spring Term, 1851, his Honor Judge Serrue presiding. 

This was Assumpsit for “ money had and received.” One 
Fleming held a bond for $297 on one Holcomb and one 
Brigman. Fleming sold the bond to the plaintiff's testator, 
and delivered it to him without endorsement. The testator 
instituted suit on the bond, in the name of Fleming, and 
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took judgment, from which there was an appeal; and the 
defendant’s intestate was security for the appeal. There 
was judgment against Holcomb, Brigman, and the defend- 
ant’s intestate. The testator sued out execution, directed 
to the Sheriff of Yancy, and put it into the hands of the 
defendant’s intestate, who was then Sheriff of Yancy, and 
directed him to collect the money out of Brigman ; and in- 
formed him that he (the testator) had bought the bond from 
Fleming, and was entitled to the money; and gave him 
special instructions not to pay the money to Fleming, but 
to pay it to him. The defendant’s intestate received the 
money from Brigman. It was demanded by Fleming, who 
alleged, that there were certain conditions annexed to the 
sale of the bond ; and the defendant’s intestate paid it to 
him, taking a bond of indemnity. The plaintiff’s testator 
demanded the money of the defendant’s intestate, who re- 
fused to pay, on the ground that he had paid it to Fleming, 
The defendant’s intestate endoised on the execution, “ sat- 
isfied,” and returned it to office. Both parties soon after- 
wards died; and this action is brought by the executors of 
one against the administrators of the other. Upon the 
above state of facts, the jury returned a verdict for the plain- 
tiff, subject to the opinion of the Court, upon a point of law 
reserved, as to the plaintiff’s right to recover upon the facts 
in. the case. His Honor, being of opinion against the 
plaintiffs, set aside the verdict, and directed a non suit. 
The plaintifis appealed. 


Avery and Bynum, for the plaintiffs. 
N. W. Woodfin and Gaither, for the defendants. 


\Pzarson, J. As the intestate was sheriff and also one 
of the defendants in the execution, he had no power to act 
in his- official capacity. The question can, therefore, be 
presented in a plainer view by relieving it from both of | 
those circumstances, and treating it, as if the testator had 
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handed the execution to a third person, who was nei- 
ther sheriff nor one of the defendants, with the instructions 
above stated: the money is accordingly received and is 
paid to Fleming; and the question is, is this payment to 
Fleming an answer to the action ? 

Fleming was the legal owner of the bond, after the sale 
and delivery to the testator. He was, also, the legal owner 
of the judgment, had control of it, and might have released 
it at any time, while the “chose in action” was in exis- 
tence. | 

The legal effect of the contract of sale and delivery of 
the bond, was to constitute the testator an agent of Flem- 
ing, to receive the money. But the money vested in the 
téstatdr, as legal owner, the moment it was received; for 
the chose in action, of which Fleming was the legal owner, 
was extinguished by an act which he had authorised tu be 
done—viz: the reception of the money; and the money 
vested in the testator, as legal owner, by force of the con- 
tract of sale, which thereby became executed, in the same 
way, as if Fleming had himself received the money, and 
handed it to the testator in execution of the contract. 

If, therefore, the testator had called on Brigman, and re- 
ceived the money, it would have been his; and Fleming 
would have had no right to it, or cause of action for it. 

The circumstance, that the testator, instead of going 
himself, sent thé defendant’s intestate, for the money, can 
make no difference. The instant he received it, it became 
the money of the testator, and the payment to Fleming 
“was in his own wrong.” He must look to his bond of 


indemnity. 


Per Contam. Judgment reversed, and judgment for the 
plaintiffs, according to the verdict. 





J. F. HOKE’S Ex’as vs. JAMES CARTER’S Anu’ns. 
A party cannot appeal, when the judgment is in bie fyver, just as he wanted 


it. 
It is only when both parties except to the judgment es erroneous, that both 
have a ground for appeal. 


Aovpeal from the Superior Court of Law of Burke coun- 
ty, Spring Term, 1851, his Honor Judge Serre 

This is the same case, which has been decided at 
term, upon the appeal of the plaintiffs, and is brought up 
here upon the appeal of the defendants, with a view of pre- 
senting an exception, because of the rejection of Fleming, 
who was offered by the defendants, for the purpose of pro- 
ving, that the sale and delivery of the bond had certain 
copditions annexed thereto. 

Avery and Bynum for the plaintiffs, is ob 

N. W. Woodfin and Gaither for the defendants, 


Peagson, J. We cannot entertain the appeal. The de- 
fendants do not except to the judgment. It is just what 
they asked for—they are not “dissatisfied therewith.” How 


because of error in not fag igen are md 
the defendant because of error, in that he.wes 
not allowed interest upon the $1,000, for which he had 


judgment. 
The appeal mus be dismissed, and the defendants will 
pay the costs of appeal. 


Pex Curiam. Judgment accordingly. 
13 
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ANDREW LOVE os. JACOB RAMSOUR. 


The Act of Assembly, requiring the payment of certain moneys by the county 
of Lincoin to the county of Gaston, (referred to in Love v Schenck, ante p. 
304) applies only to such persons as had thefund, or a part of it, in band at 
the passing of the Act, or might have it afterwards. It does not charge 
one, through whose hands the money had merely passed, and from whom it 
had been taken by the Court before the enactment of the Statute. 


Appeal from the Superior Court of Law of Mecklenburg 
County, Spring Term, 1849, his Honor Judge Ex.u1s presi- 


This case is similar to that of. Love v Schenck, decided 
at this Term, except that the defendant was appointed 
County Trustee for Lincoln County, in March, 1846, and 
in the summer after, the sheriff of the county, by order of 
the County Court, paid to the defendant the sum of $1200, 
which he then had of the fund, raised since March, 1842, 
for the purpose of building a Court House and Jail in Lin- 
coln ; and except further, that on or before the Ist of Sep- 
tember, 1846, the defendant, by order of the County Court, 
disbursed the whole of that sum in the payment of debts of 
Lincoln county, then including what is now Gaston coun- 
ty. After demand made, the plaintiff brought’ this suit in 
the Spring of 1848, for $800. There was judgment for the 
defendant on the case agreed, and the plaintiff appealed. 


~ Craig and Lander for the plaintiff. — 
*Guion and Thompson,’ for the defendant. 


Rurrin, C. J. The judgment musty be affirmed. The 
act gives an action against “the treasurer of public build- 
ings or such officer of Lincoln as may have the fund in 


charge ; 


and it appears that the defen i: nt was neither the 
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one nor the other. The act only applies to such persons: 
as had the fund, or a part of it, in hand at the passing of the 
act, or might have it afterwards. It could not charge the’ 
defendant upon the ground merely, that the money had 
passed through his hands and been taken from him by the 
Court before the enactment of the statute. 


Pex Curiam. Judgment affirmed. 


THE STATE vse. RUEL JACKSON, 


An indictment for malicious mischief must either expressly charge malice 
against the owner, or fully otherwise describe the offence. 

Setting forth in the indictment that the act was done “ feloniously, wilfully 
and maliciously,” without averring that it wasdone “mischievously,” or 
with malice against the owner, is not sufficient. 

The cases of the State v Robinson, 3 Dev. & Bat. 130; State v Cockman; 
1 Ire. 381; State vy Simpson, 2 Hawk. 460, and State v Scott,2 Dev. & 
Bat. 35, cited and approved. 


ijieal Sen the Oupeiior Coutt af Law of Sutty' bait 
Spring Term, 1851, his Honor Judge Barruez presiding. 

The defendant was indicted for malicious mischief, in 
burning, and thereby destroying, two ploughs and gears, 
upon the following indictment : 


State of North Carolina, re amar ei 
Y eurey'Oruajh all Term, 

“The Jurors for the State upon their oath that: 

Ruel Jackson, late of the county of Surry, , on the 
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The Act of Assembly, requiring the payment of certain moneys by the county 
of Lincoln to the county of Gaston, (referred to-in Love v Schenck, ante p. 
304) applies only tosuch persons as had thefund, or a part of it, in hand at 
the passing of the Act, or might have it afterwards. It does not charge 
one, through whose hands the money had merely passed, and from whom it 
had been taken by the Court before the enactment of the Statute. 


Appeal from the Superior Court of Law of Mecklenburg 
County, Spring Term, 1849, his Honor Judge Exis presi- 
ding. 

This case is similar to that of Love v Schenck, decided 
at this Term, except that the defendant was appointed 
County Trustee for Lincoln County, in March, 1846, and 
in the summer after, the sheriff of the county, by order of 
the County Court, paid to the defendant the sum of $1200, 
which he then had of the fund, raised since March, 1842, 
for the purpose of building a Court House and Jail in Lin- 
coln; and except further, that on or before the Ist of Sep- 
tember, 1846, the defendant, by order of the County Court, 
disbursed the whole of that sum in the payment of debts of 
Lincoln county, then including what is now Gaston coun- 
ty. After demand made, the plaintiff brought this suit in 
the Spring of 1848, for $800. There was judgment for the 
defendant on the case agreed, and the plaintiff appealed. 


Craig and Lander for the plaintiff. 
Guion and Thompson, for the defendant. 


Rurrin, C. J. The judgment must be affirmed. The 
act gives an action against “the treasurer of public build- 
ings or such officer of Lincoln as may have the fund ia 
charge ;” and it appears that the defen !: nt was neither the 
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one nor the other. The act only applies to such persons 
as had the fund, or a part of it, in hand at the passing of the 
act, or might have it afterwards. It could not charge the 
defendant upon the ground merely, that the money had 
passed through his hands and been taken from him by the 
Court before the enactment of the statute. 


Per Curian. Judgment affirmed. 


THE STATE vs. RUEL JACKSON, 


An indictment for malicious mischief must either expressly charge malice 
against the owner, or fully otherwise describe the offence. 

Setting forth in the indictment that the act was done “ feloniously, wilfully 
and maliciously,” without averring that it wasdone “mischievously,” or 
with malice against the owner, is not sufficient. 

The cases of the State v Robinson, 3 Dev. & Bat. 130; State v Cockman; 
1 Ire. 381; State vy Simpson, 2 Hawk. 460, and State v Scott,2 Dev. & 
Bat. 35, cited and approved. 


Appeal from the Superior Court of Law of Surry county, 
Spring Term, 1851, his Honor Judge Barrie presiding. 

The defendant was indicted for malicious mischief, in 
burning, and thereby destroying, two ploughs and gears, 
upon the following indictment : 


State of North Carolina, Superior Court of Law, 
Surry County. all Term, 1850. 
“The Jurors for the State upon their oath present, that 
Ruel Jackson, late of the county of Surry, laborer, on the 
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first day of April, in the year of our Lord, one thousand, 
oignt hundred and fifty, with force and arms, in the county 
aforesaid, into a certain field, there situate, then and there 
did enter said field, then being in the possession of one 
Winston Fulton, and the said Ruel Jackson, in the field 
aforesaid, two ploughs and two sets of horse-gears, the pro- 
perty of the said Winston Fulton, then and there being, 
then and there feloniously, wilfully and maliciously did set 
fire to and burn, against the form of the Statute in such 
case made and provided, and against the peace and dignity 
of the State. 


Upon this indictment the defendant was convicted ; and 
appealed from the judgment on the conviction. The ques- 
tion, presented by the case, will be found in the opinion 
of the Court. 


Attorney General for the State. 
Boyden, for the defendant 


Nasu, J. The defendant is indicted for malicious mis- 
chief, in burning a couple of ploughs and gears belonging 
to the prosecutor. The crime consists in the wilful destruc- 
tion of personal property, from actual ill-will or resentment 
towards its owner or possessor. State v Robinson, 3 Dev. 
& Bat. 130—4 BI. Com. 254. The charge of his Honor 
was, in every respect, correct. There cannot be a doubt, 
that the acts charged upon the defendant, if true. amounted 
to malicious mischief, nor did it make any diflerence where 
the articles destroyed were found by him, or where burnt ; 
the crime was complete. The judgment, therefore, would 
be confirmed, but for a fatal defect in the indictment itself. 
There was no motion below to arrest the judgment, and, of 
course, the indictment was not particularly brought to the 
notice of the Judge. An indictment is a compound of law 
and fact, and must so set out the offence, that the Court 
may be able, without resorting to any evidence dehors, to 
pereeive the alleged crime. It must be certain to every in- 
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tent. Itis of the essence of the crime charged against the 
defendant, that it was perpetrated from ill-will against the 
owner of the property destroyed. It is necessary, there- 
fore, that the indictment should either directly charge this 
malice towards the owner, or so describe the offence, that 
the Court may see that the charge is sufficiently explicit to 
support itself. 1 Ch. Cr. L. 172—State vy Cockman, 1 Ind. 
381. The indictment in this case does not charge the 
crime to have been perpetrated from malice against the 
owner. And in the cases of the State v Simpson, 2 Hawk. 
460, and State v Scott, 2 Dev. & Bat. 35, the Court de- 
cide, that it was not necessary so to lay the offence, be- 
cause the indictment was according to the precedents. But 
in both those cases, the crime was sufficiently charged with- 
out those words. The charge in Scott’s case was, “unlaw- 
fully, wickediy, maliciously and mischievously,” &c.; in 
Simpson’s, “unlawfully, wickedly, maliciously and mischiev- 
ovsly,” &c. In each of those cases the generic term, des- 
ignating the crime, is used; and, therefore, we presume that 
the precedents did not call for the express charge of malice 
against the owner, because the description contained in the 
indictment necessarily embraced it. In the case before us, 
the word “ mischievously” is omitted, and the description is 
legally incomplete. If the indictment had gone on and 
charged malice against the owner, the charge would have 
been sufficiently explicit to support itself. An indictment 
for malicious mischief must either expressly charge malice 
against the owner, or fully, otherwise, describe the offence. 

For this defect in the indictment, the judgment should be 
arrested: which will be certified to the Superior Court of 
Surry county. 


Per Cugiam. Ordered accordingly. 
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DOE EX DEM. JEFFERSON DULA ts. LUCY M’GHEE. 


When a grant calls for the line of an old grant, the rule is, that it must go to 
it, unless a natural object or a marked tree is called for, and, before the calls 
of the junior grant can be ascertained, those of the old must be located. 

The case of Miller v White, 2 Hay. 160; v Heritage, 2 Hay. 327 ; 
Bradbury v Hooks, No. Ca. Rep. 1, and Tate v Southard, 1 Hawk., 45, 


cited and approved. 





Appeal from the Superior Court of Law of Wilkes Coun- 
ty, Spring Term, 1851, his Honor Judge Barre presiding. 
The facts of the case are set out in the opinion of the 
Court. There was judgment tor the defendant, and the 


plaintiff appealed. 


Guion, for the plaintiff. 
Boyden, for the defendant. 


Nasu, J. Theactionisejectment. The plaintiff claims 
under a grant issued by the State to him in 1848, which 
covers the locus in quo. The defendant introduced a grant 
from the State to David McGhee, dated in 1788, which 
commenced at the index in the plat and ran around to fig- 
ure 3. Its call is for a line thence west, crossing Beaver’s 
Creek to a Hickory corner on said Creek; then South to 
the beginning. The defendant then gave in evidence a 
conveyance from David McGhee to his son Bluford Mc- 
Ghee, under whom she claims. This deed for the northern 
part of the Patent, has its calls for a chesnut tree on the top 
of the Low mountain, and run around to the corner of the 
grant at the figure 3; and it calls thence west to the corner, 
a Hickory; then South to the beginning. A grant from 
the State to Bluford McGhee, dated in 1818, was then ex- 
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hibited. The calls of that grant are, “lying on Beaver’s 
Creek, beginning on a Hickory on the hill-side, west of the 
field, being Ellison’s, now Horton’s, Hickory corner—in 
said McGhee’s own line; then west with Ellison’s line 62 
poles to a gum, poplar and a white-oak on a ridge; then 
south to a stake in his own line near the conditional cor- 
ner ; then north with his old line to the beginning.” It is 
evident from these calls in the two grants to the McGhees, 
and the mesne donveyance to Bluford, there is no vacant 
land between the two former. The plaintiff contends, that 
the third line of the old grant stops at the letter D. on the 
diagram, and runs a direct course to the letter C.: the de- 
fendant, that it continues on to A., and then a direct course 
to the index. To the present enquiry it is not important 
at which of the two points the true terminus is; for, the 
closing line from that point to the index must be the boun- 
dary or line of the grant of 1788; Hough v Horn, 4 Dev. 
and Bat. 228. The grant to Bluford McGhee calls for a 
beginning in his own line and closes the third line at a 
stake in his old line, and makes the old line his closing line. 
His father had in 1808 conveyed to him the northern part 
of his grant, and the third line runs “ west to the corner, a 
hickory”—evidently meaning the hickory, which is the ter- 
minus of the third line of the grant, and then to the begin- 
ning. ‘The surveyor proves, that the conditional corner 
mentioned in the conveyance to Bluford McGhee and call- 
ed for in his grant, was near to the letter H. in the plat, 
and nearly on the line A. B. Where a grant calls for the 
line of an older grant, the rule is, that it must go to it, un- 
less a natural object or a marked tree is called for, and be- 
fore the calls of the junior grant can be ascertained, those 
of the elder must be located. This is established by many 
decisions ; Miller v White, 2 Hay. 160, --v Heritage, 
2 Hay. 327, Bradbury v Hooks, N.C. T. Rep. 1, Tate v 
Southard, 1 Haw. 45. Now it is claimed by the plaintiff, 
that the closing line of the old grant runs from D., either 
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to the index or to the letter C. If so, the closing line of 
Bluford’s grant must go to the same; for, by the convey- 
ance to him in 1808, the same line is called for. 

No error is perceived in the charge of the Court, and 
judgment is affirmed. 


Per Cuniam. Judgment affirmed. 


S. P. SIMPSON vs. WILLIAM FULLENWIDER. 


Persons may change notes for their mutual accommodation, with a view to 
raise money by having them discounted, and they will respectively consti< 
tute a consideration, which will mako them all binding on the makers—pro- 
vided, however, that they be not made with a view to their being illegally 
discounted. But a note, made to the mtent of being legal'y discounted for 
the accommodation of the maker, or the payee. or beth of them, would not 
be obligatory between the parties, avd is void in the hands of one, who dis- 
counts it at a rate exceeding six per cent ; and there is no difference between 
a man’s making his own note to the lender, and getting a friend to make a 
note to himself and his passing that to the lender. 

Whether the lender was cognizant of the intention of the parties to the note 
or not, isnot material m a question of usury ; for the statute has no provision 
in favor of the assignee, and it is the fact, and not the assignee’s knowl- 
edge of it, which determines the validity of the instrament. 

The case of Rufinv. Armstrong, 2 Hawks 411, cited and approved. 


Appeal from the Superior Court of Law of Iredell county, 
Spring ‘Term, 1851, his Honor Judge Barrue presiding. 

‘This is debt on a bund tor glduu, and the defence was 
usury. €nthe trial the defendant gave evidence, that ia 
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1840 he and his brother, Henry Fullenwider, executed to 
each other several promissory notes for the purpose of rais- 
ing money thereon, by having them shaved or discounted, 
at a greater rate of interest than 6 per cent.; and that three 
of the notes, for $500 each, thus made by the defendant to 
Henry, were passed by the latter to the plaintiff, at 15 per 
cent. discount. One Miller also deposed, that about ten 
years before the trial, the plaintiff delivered to him three 
notes for $500 each, which had been made by the defendant 
to Henry Fullenwider, with the words, “ satisfied by note,” 
written in the face of them by the plaintiff, and directed 
him to give them to the defendant ; and that he did so on 
the same day, at the door of defendant’s house, and the de- 
fendant said, when he took the notes, he would burn them,, 
and immediately walked towards the fire for that purpose, 
and, returning, he said he had burned them, and he was 
sorry he had settled them by giving his bond, with a surety 
for them. The declarations of the defendant were object- 
ed to by the plaintiff, but were admitted by the Court. The 
defendant gave further evidence, that the bond now sued 
on, was given in place of the three notes passed by Henry 
Fullenwider to the plaintiff. 

The counsel for the plaintiff insisted, that, supposing the 
evidence to be true, it did not make out a case of usury: 
Ist, because the plaintiff took the defendant’s notes from 
Henry Fullenwider, without notice of any unlawful agree. 
ment between the maker and payee; 2d. because Henry 
and William, the defendant, exchanged notes for the same 
amount, so that the set of notes of tlie one was a good con- 
sideration for these ot the other, and each of them had a 
right to part from those payable to him, upon what terms 
he pleased, without making the transaction usurious as be- 
tween the purchaser and the maker; and 3dly, because the 
defendant took up the original notes, and gave the present 
bond in lieu thereof, and the latter security is not infected 
with usury, though the notes might have been. The Court 

14 
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refused to give those instructions, and directed the jury, 
that, if the facts were true, as stated by the witnesses, the 
bond was usurious. The jury found the issue for the de- 
fendant, and the plaintiff appealed from the judgment. 


Guion, Thompson and Osborne for plaintiff. 
Craig, Boyden and Alexander for defendant. 


Rverin, C.J. The objection to the evidence is untena- 
ble. The defendant had to account for the non-production 
of the notes at the trigl, and his declaration, contempora- 
neous with the delivery of them to him, and his going, ap- 
parently, to burn them, was proper evidence, as tending to 
establish their destruction. It is said, however, that the other 
part of the declaration ought not to have been received, be- 
cause the effect was to raise an inference, that those notes 
form the consideration of the bond sued on, and the party 
ought not to be allowed thus to fabricate evidence for himself. 
But that is not a proper view of the subject. The witness 
Miller had stated, that it appeared on the notes themselves, 
under the plaintiff's own hand, that another security had 
been taken in satisfaction of them. The defendant, then, 
did no more than express regret at having given the note, 
thus admitted by the plaintiff. His declaration introduced 
no new matter in respect to giving another security, but 
amounted to his admission merely, that, as stated by the 
plaintiff, he had given some security in lieu of those then 
delivered to him. It still lay on him to connect the present 
bond with the notes, by the other evidence, which he of- 
fered to that point. 

Upon the main question there seems to be no doubt. 
Assuming the evidence to be true, it very clearly establish- 
es the usury. It is true, that persons may exchange notes 
for their mutual accommodation, with a view to raise money, 
by having them discounted, and they will respectively con- 
stitute a consideration, which will make them all binding 








AUGUST TERM, 1851. 337 





Simpson v. Fullenwider. 





on the makers—provided, however, they be not made with 
a view to their being illegally discounted. But a note, 
made to the intent of being usuriously discounted for the 
accommodation of the maker, or payee, or both of them, 
would not be obligatory between the parties, and is void in 
the hands of one who discounts it at a rate exceeding six 
per cent. It is plain, when a man wants to borrow money 
at an illegal rate, that, within the mischief and the meaning 
of the act, there is no difference between making his own 
note to the lender, and getting a friend to make a note to 
himself, and his passing that to the lender. The friend’s 
note, is, in truth, as much made for the borrower’s use as 
his own note would be; and it is not the less so, because, 
at the same time, he made to his friend a note for the same 
amount, to be used by the friend for a like purpose of his 
own. Each note is, in its concoction, and in the use made 
of it, in contravention of the statute, and is avoided by it. 
The purposes of the act require, that, whatever shape may 
be given to the dealings, the contract should be held void, 
if in reality there was a lending and borrowing. It follows 
that every case is open to evidence of the intent and pur- 
pose with which the security is made. If the transaction 
appear upon the evidence to be a contrivance, under color 
of doing a different and lawful thing, of effecting in fact an 
illegal borrowing and lending, it is vicious ; for the statute 
applies as well to indirect, as to direct, modes of dealing, 
and no shift for the purpose of veiling the intention can 
make the case different from a borrowing and lending in 
the simplest form, provided that in substance there was a 
borrowing and lending. That was the fact here; for the 
defendant’s notes, being made for the accommodation of 
his brother Henry, had no vitality, according to the inten. 
tion of those parties, until they passed into the plaintiff’s 
hand for the money advanced by him to Henry. It was, 
therefore, in substance, a borrowing by the party, who was 
intended to get and did get the money from the plaintiff 
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upon the discount of the note, thus made for the accommo- 
dation of that party. Whether the plaintiff was cognizant 
of the intention of the two Fullenwiders in making the notes 
is not material to the question under consideration ; for the 
statute has no provision in favor of the assignees, and it is 
the fact, and not the assignee’s knowledge of it, which de- 
termines the validity of the instrument. That is, a fortiori, 
true of an instrument, made for the express purpose of be- 
ing usuriously discounted, in the hands of the person, who 
thus discounts it, though he may not be privy to the ma- 
king of the instrument, or to the intent with which it was 
made. If it were not so held, the most flimsy device would 
be allowed to defeat this important statute; and, indeed, it 
might be considered as judicially repealed. These positions 
are fully sustained by numerous adjudged cases; and they 
are decisive of this controversy ; Floyer v Edwards, Cowp. 
114, Ruffin vy Armstrong, 2 Haw. 411,- Dunham v Dey, 
18 John. 40, Munn v Commission Company, 15 John. 44, 
56, Bennet v Smith, 15 John. 355. Of course, the taking 
of a new bond by the usuer, himself, cannot remove the 
taint in the original transaction. It was an inherent vice 
in it, and attaches itself to every security taken by the len- 
der, including the illegal interest or any part of it. 


Per Curiam. Judgment affirmed. 
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ROBERT POSTEN vs. ROBERT HENRY. 


A purchaser of land is a privy in estate with the bargainor, and has the right+ 
where necessary, to use the name of the bargainor to effect a recovery in 
ejectment, and, also, to take possession in his name. 


Appeal from the Superior Court of Law of Buncombe 
County, Special Term, July 1851, his Honor Judge Battery 
presiding. 

This was trespass for mesne profits. The plaintiff 
read in evidence the record of a recovery in ejectment.— 
The declaration contained three counts upon the several 
demises of the plaintiff, of Rebecca Posten, and of George 
W. Jones. Atthe trial, the issue on the demise of the 
plaintiff was alone submitted to the jury. The writ of pos- 
session recited a recovery on the demise of the plaintiffi— 
Under it the sheriff put George W. Jones in possession ; 
and afterwards this action was brought. To show a privity 
of estate between the plaintiff and said Jones, and that the 
latter had authority to take possession in the name of the 
plaintiff, a judgment, execution, and sheriff’s deed were 
read in evidence, from which it appeared, that the land had 
been ‘sold by the sheriff, as the property of Posten, and was 
bought by, and conveyed to, the said Jones. The sale was 
made in 1844. The deed was executed in 1847. 

A deed from the plaintiff to Jones, executed in 1834, was 
also read in evidence. It is an ordinary deed of bargain 
and sale, for the consideration of six hundred dollars. At 
the foot of this deed is a memorandum, that Jones is to 
have “full possession” at the death of Rebecca Posten. 

The Court was of opinion, thatthe plaintiff had not made 
out his case, because there was no evidence of an entry by 
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him after the recovery in ejectment. The plaintiff submit- 
ted to a non-suit, and appealed. 


N. W. Woodfin, for the plaintiff. 
J. Baxter and Henry, for the defendant. 


Pearson, J. When this case was before us at August 
Term, 1850, it was decided against the plaintiff, upon the 
ground, that no connection had been shown between him 
and Jones. We think that objection is now fully met by 
the two deeds, which were read in evidence. By them 
Jones is made a privy in estate with the plaintiff; and this 
case is the ordinary one of a purchaser, who brings eject- 
ment, on the demise of the bargainor, to obviate an objec- 
tion, on account of an adverse possession at the execution 
of the deed. 

The bargainee is a privy in estate, and has the right to 
use the name of the bargainor to effect a recovery, and to 
take possession in his name. 


Per Curiam. Judgment reversed, and venire de novo. 
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THOMAS BEATTY vs. H. W. CONNER. 


In a proceeding to recover damages for ponding water by a mill dam, under 
our act of Assembly, the verdict of the jury and the judgment of the Court 
thereon are conclusive as to the assessment of damages, up to the time 
when such judgment was rendered. 

An application for relief from damages, assessed for a period subsequent to the 
time of the judgment, can only be heard if the dam is taken away or low- 
ered. The washing out of the channel and other causes of a similar kind, fur- 
nish no reason for abating the damages. 

The case of Pugh v Wheeler, 2 Dev. and Bat. 50, cited and approved. 


Appeal from the Superior Court of Law of Catawba 
County, Spring Teri, 1851, his Honor Judge Barrie pre. 
siding. 

At Spring Term, 1849, of the Superior Court of Cataw- 
ba county, in a preceeding by the plaintiff against the de- 
fendant, who was the owner of a mill, for damage by rea- 
son of the ponding of water on the land of the plaintiff, the 
jury returned a verdict assessing the annual damage at the 
sum of $70, and judgment was entered, that the plaintiff 
recover of the defendant the sum of $350, the execution to 
be staid, except for the sum of $140, the damages assessed 
for the two years, commencing on the second Monday in 
June, 1846, (which was one year prior to the filing of the 
petition,)and ending on the second Monday in June, 1848. 
This part of the judgment was satisfied. 

The plaintiff afterwards took out execution, returnable to 
Spring Term, 1850, for the $70 damage from June, 1848, 
to June, 1849. At the return term of the execution, Spring 
Term, 1850, the defendant filed an affidavit, in which he 
states, that, in two weeks after the first finding of the jury, 
on the premises, in June, 1848, he lowered his dam 36 or 
37 inches, whereby the water was taken off of the land of 
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the petitioner and no longer did him any damage. Upon 
this affidavit, a rule was taken on the plaintiff to show cause 
why the execution should not be set aside. The rule was 
made returnable to Fall Term, 1850, and the amount of the 
execution was paid into Court. At Fall Term, 1850, the 
rule was discharged by his Honor Judge Barris, who 
states, that, in addition to the fact set forth in the affidavit, 
the detendant offered to show, that, by the washing out of 
the channel of the creek, since the rendition of the judg- 
ment, and other causes, the water has been so lowered as 
not to injure the plaintiff; but he was of opinion, that the 
defendant could not be permitted to show any thing not 
set out in the affidavit. The defendant appealed. 


Boyden, for the plaintiff. 
Craig and Landers, for the defendant. 


Pearson, J. Lord Coke says, “good matter must be 
taken advantage of in apt time, proper order, and due form.” 

In debt upon a former judgment, the defendant cannot 
avail himself of any matter, the benefit of which he could 
have had on the first trial. So, upon a scire facias to re- 
vive a dormant judgment, or upon audita querela, the par- 
ty is confined to matter arising since the judgment, by 
which it has been satisfied, in whole or in part, and is not 
heard to allege any matter existing prior to the judgment, 
upon the presumption, that he has had the benefit of it. 

The principle is decisive of the present question. In 
Pugh v Wheeler, 2 Dev. and Bat. 50, it is held, “if the 
jury can see that more or less damages have arisen to the 
plaintiff at diflerent times, they are at liberty to increase or 
diminish those found accordingly.” In that case, the wheel 
of the petitioner, who owned a mill above that of the de- 
fendant, was burned after the first year, and, in consequence 
thereof, the damage was greater afterwards than during the 
first year, and the jury assessed the damages at 12 1-2 cts. 
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for the first year, and at $10 for the annual damages after- 
warrds. This was held to be right, and according to the 
proper construction of the statutes of 1809 and 1813; for 
although the first statute, which provides for a jury on the 
premises, seems to have contemplated, that the jury would 
find an average sum as the annual damages, yet, when the 
second statute allowed an appeal to the Superior Court and 
atrial at bar, under which the proceedings would most 
usually be pending for several years, there was then no 
reason why the jury should not find the actual damages 
up to the time of the trial, so as to assess a less sum for the 
first, and a larger sum fo: the other years, if, in fact, the 
damage was greater as in the case above cited ; or a larger 
sum for the first, and a less for the other, years, or none at 
all, if, during the pending of the proceedings and at any 
time before the trial at bar, the dam was lowered, so as to 
diminish the damage, or remove it altogether. This was 
the necessary construction ; for, the dam was not kept up, 
(say after the first year,) and the jury at bar were still re- 
quired to assess the annual damage, taking no notice of that 
fact; as soon as judgment was entered pursuant to the 
verdict, the defendant must take a rule to show cause why 
it should not be ordered, that no execution issue, except for 
the damage of one year. This would be absurd; and it 
would naturally be asked, why could not this matter have 
been enquired of by the jury, so as to let them fix the ac- 
tual damage? Why the force of assessing high damages, 
and the instant thereafter having an affidavit to strike it all 
out, except for one year ? 

In this case, the defendant says, he lowered his dam in 
June, 1848, so that, after that time, the water did the plain- 
tiff no damage. Why did he not prove this upon the trial 
at bar, Spring Term, 1849? That was the “apt time,” 
and the jury would, in that cause, have assigned no damages 
after June, 1848. He cannot now be heard, upon the prin- 


ciple above announced. 
15 
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We also concur with his Honor upon the other question, 
without deciding on the sufficiency of the reason given by 
him, that “ the washing out of the channel, and other causes,” 
are not set forth in the affidavit, for this reason—such cases 
do not come within the meaning of the Statute. The dam- 
ages are not to be abated, if “the dam is kept up;” so, the 
application ean only be heard, if the dam is taken away or 
lowered. If the question of damages was open upon every 
suggestion of diminution from other causes, there would be 
a contest every year, when an execution was applied for, 
and the petitioner’s right would depend upon, whether it 
had been a wet or dry season. 


Per Curiam. Judgment affirmed. 


T. A. BETTIS vs. DANIEL REYNOLDS. 


A bond, given for money lost upon a wager on the result of a public election, 
though neither of the parties be a voter, is based upon an illegal considera- 
tion, being against public policy, and is therefore void. 


Appeal from the Superior Court of Law of Burke coun- 
ty, Fall Term, 1850, his Honor Judge Dick presiding. 

This is debt on a bond for $100. The defence relied on 
was under a special plea, that the bond was given for an 
illegal consideration, to secure money lost upon a bet on 
the election of James K. Polk as President of the United 
States by the people. The defendant proved, that, pending 
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the election, the plaintiff let him have a watch worth $40, 
for which the defendant was to pay him $125., if James K. 
Polk was elected President of the United States by the 
people. Under this agreement the plaintiff delivered to the. 
defendant the watch, and the defendant delivered to the 
plaintiff a bond for $125., with the above condition express- 
ed therein. After the election, the defendant made a pay-. 
ment of $25., and executed the bond sued on, to secure the. 
balance of the $125. bond. The jury returned a verdict 
for the plaintiff, subject to the opinion of the Court upon 
the question reserved. The Court being of opinion with. 
the piaintiff, he had judgment, and the defendant appealed.. 


Avery, for the plaintiff. 
J. W. Woodfin and Tate, for the defendants. 


Pearson, J. It is clear that this was “a bet” upon the. 
result of the Presidential election ; amd, the bet being lost, 
by the admission of the parties, the bond sued on was exe- 
cuted to secure the balance remaining unpaid. It was not 
proven that the parties, or either of them, were voters, and 
no presumption of that fact can be made to aid the defence. 
We are, therefore, to take it, that neither were voters; and 
the question is presented, can a bond, given to secure money 
lost upon a wager on the result of a Presidential election, 
then pending, made by persons who are not voters, be re- 
covered ? 

It is settled that the action cannot be maintained if either 
of the parties is a voter. Allen v Hearne, 1 T.R.56, Burns 
v Riker, 4 Johnson, 426. We think it cannot be maintain- 
ed, although neither of the parties is a voter, and put our. 
opinion on the broad ground, that the wager is against pub. 
lic policy ; and the Conris ought not to countenance it, by 
aiding in the collection of a bond given to secure the moy. 
ney won. 
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Ours, both Federal and State, are representative, repub- 
lican governments, and rest upon elections by the people, 
as “the corner stone.” Everything, not merely the proper 
action, but the very existence, of our institutions, depends 
on the free and unbiased exercise of the elective franchise ; 
and it is manifest, that whatever has a tendency, in any 
way, unduly to influence elections, is against public policy. 
This position we assume, as self-evident. It seems equally 
clear, that the practice of betting on elections has a direct 
tendency to cause undue influence. For, by the wager, 
the parties acquire a pecuniary interest in the election, al- 
together foreign, and at war with its true purpose and de- 
sign, which leads them into temptation, more or less strong, 
according to the amount of the wager, to exert every and 
any means, by which to effect the result, and to strengthen 
one side and weaken the other. One, who has a wager de- 
pending, follows but the instinct of interest, when he resorts 
to the perversion of facts, the circulation of falsehood, treat- 
ing and bribing, for the purpose of gaining votes. The evil 
is not confined to himself. His relations and friends be- 
come excited and stimulated to exercise, not for the good 
of the country, but for the pecuniary interest growing out 
of the wager. Such a state of things is against the public 
good. 

Putting our decision on this broad ground, the fact 
that the parties to the wager are not voters, has no bearing 
on the question ; because the evil effects of the practice of 
betting on elections, pointed out above, do not at all depend 
on that circumstance. One who is not a voter, may be 
tempted as strongly as one who is a voter, to pervert facts, 
circulate falsehoods, treat and bribe, and the infection ex- 
tends as readily to his relatives and his friends. 

While concurring in the correctness of the decisions in 
the two cases above cited, we must be allowed to say, that 
the ground upon which they are put is very narrow, to wit: 
that, as both, or one, of the parties were voters, the wager 
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was illegal, because it created a pecuniary interest, calcu- 
lated to swerve him from his duty; for, although he may 
have bet upon the candidate for whom, at the time, he in- 
tended to vote, yet, perchance, but for this pecuniary inter- 
est, he would have changed his vote; whereas, after the 
bet, he was not open to conviction, and did not “ stand in- 
different.” 

The probability, that a single vote might have been 
changed, but for the fact that the door to conviction was 
shut by the wager, is certainly very narrow ground. It 
presented itself, however, in those two cases, and the Judges 
chose to rest on it, without deciding how it would be, if 
neither of the parties had been voters. No case is found, 
in which the question presented to us is decided; and we 
are at liberty to put our decision upon the broad ground, 
which we have assumed, as the result of principle and the 
“reason of the thing.” This ground is so broad as to make 
it immaterial whether the parties are voters or not. 

The case of Bunn v Riker aids our conclusion. There, 
the parties were both voters, but one had cast his vote ; so, 
the reasoning in Allen v Hearne, where the bet was laid 
before the poll was opened, did not apply to him. The other 
was on the day the bet was made, fifty miles from his resi- 
dence, where alone he was entitled to vote, and the polls 
would be closed at sunset on that day The difference, in 
the opinion of the Judges, turned upon the possibility of his 
being able, in 1807, (before the age of railroads,) to ride the 
fifty miles in time to cast his vote; and to carry out the 
reasoning upon the further possibility, that, in thus riding, 
he might have concluded to change his vote, but for the 
pecuniary interest created by the wager. 

The broad ground, which we assume, is recognised and 
acted upon, in Atherton v Beard, 2 T. R. 610, where the 
Court refuse to support an action for a wager, as to the 
future amount of a branch of the public revenue, and 
Buiuer, Judge, says, Lord Mansrrevp was of opinion, that 
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any wager as to a public event would be void. So in Gil- 
bert v Sikes, 16 East, where it was agreed to pay certain 
sums per day, as long as Buonaparte lived: this was held to 
be a wager, and illegal, as tending to create a private pe- 
cuniary interest in a matter of public concern. 


Per Curiam, Judgment reversed, and venire de novo 
awarded, 


MIRANDA SHARPE vs. JAMES STEPHENSON, 


Jn an action of slander (under our statute) for charging that the plaintiff had 
criminal intercourse with one A. at a particular time and place, the defend- 
ant cannot justify by showing that she had such intercourse with A. at an- 
other time and place. 

The defendant in such an action, in a plea of justification must aver, and must, 
prove, the identical offence; and when any circumstance is stated, 
which is descriptive of and identifies the offence, it must be averred and 
proved, for the purpose of shewing, that it is the same offence. 

Yet, though the plea is not favored when other descriptive circumstances are 
proven, 80 as to show clearly, that it is the offence charged, a slight varia- 
tion in some of the other circumstances, which may be ascribed to mistake, 
would not be fatal, as, for instance, that it was on Saturday instead of Sun- 
day, and the like. 


Appeal from the Superior Court of Law of Caldwell 
County, Fall Term, 1850, his Honor Judge Dic presiding. 


Sharpe and Bynum, for the plaintiff. 
Avery and T. R. Caldwell, for the defendant. 
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Pearson, J. This was case for slanderous words. The 
defendant said of the plaintiff: “He saw her and Eli Low- 
rance apparently come from the same place out of the bush- 
es, along Mrs, Sharpe’s lane, about one hundred or two hun- 
dred yards trom the house, in a stooping position; they 
raust have been down at it, or he would have seen them 
sooner, for he was in ten or fifteen steps of them before they 
saw him, and the fence was low, and the bushes were low. 
There had been old reports, but he had never seen any 
thing amiss and knew nothing against her, until now. 
They looked just like a man and his wife, if any body was to 
come along and catch them at it. The plaintiff had said that, 
on that occasion, she was looking for a turkey’s nest ; but 
if she had looked behind her, she would have found the tur- 
key’s nest. They were the worst confused people he ever 
saw—they were confused to death. The plaintiff’s face 
looked like it would light a torch, it was so red. If it ever 
came to a suit he would make Abner swear hard. He did 
know things against her, and on wath he would be obliged 
to tell it. He was now done with her, and he would stop 
his daughters from school—they should not associate with 
her any more.” 

The defendant relied on the plua of justification, and 
“offered some evidence on that plea; and then proposed to 
prove an act of illicit intercourse between the plaintiff and 
Eli Lowrance, at another time and place from that charged 
in the declaration, under his plea of justification. This ev- 
idence the Court rejected: and for this the defendant ex- 
cepts.” The other exceptions are clearly against the de- 
fendant, and are not debatable ; soit is unnecessary to state 
them. 

The jury found for the plaintiff, damage $500, judgment, 
and the defendant appealed. 

The defendant, in the words of his bill of exceptions, hav- 
ing offered some evidence, under the plea of justification, 
then proposed to prove an act of illicit intercourse between 
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the plaintiff and Eli Lowrance at another time and place, 
from that charged. In other words, having failed to prove, 
that the plaintiff was guilty of the particular offence, with 
which he had charged her, he offered to prove, that she 
was guilty of a like offence with the same man. This, he 
was not at liberty todo. The questionis settled; Walters 
v Smart, 11 Ire. 315. “When the charge is particular, 
and the defendant at the time he speaks the words, selects 
a specified offence, he is bound by it, and his plea must rest 
on that particular matter.” The principle is, the defend- 
ant in a plea of justification must aver, and must prove, the 
identical offence ; and when any circumstance is stated, 
which is descriptive of, and identifies the offence, it must 
be averred and proved, for the purpose of showing, that it 
is the same offence. Accordingly, it was held in that case, 
that, although, whether A. or B. be the man, forms no part 
of the essence of the offence, and is not maferial in regard 
to the guilt of the plaintiff, still, if, by way of describing the 
offence, A. is named as the man, an act with A. must be 
averred and proved. 

Upon this principle, a charge, that C. passed to A.a 
counterfeit two dollar South Carolina bill, is not sustained 
by proof, that he passed to A. a counterteit thirty dollar 
Virginia bill: that C. committed perjury on a trial at Mor- 
ganton in a suit between A. and B., is not sustained by 
proof, that he committed perjury on trial at Salisbury in a 
suit between A. and B.: that C. stole the black horse of A., 
is not sustained by proof, that he stole the white mare of 
A. These circumstances are descriptive, and, unless they 
be proven, itis not the same offence. It is merely an of- 
fence of ‘the same kind. -If the “ear marks” are given, 
they must be proven. 

The defendant iu this case gives, then, other descriptive 
circumstances, besides naming the man, place, time.— 
* There had been old reports, but he had never seen any 
thing amiss, until now.” So it was recent in point of time 
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—but a few days at farthest, and the circumstance, that he 
was an eye witness, almost saw them in the very act. 
There are authorities requiring each of these circumstances 
to be averred in the plea, and, of course, to be proven; 
Craft v Botte, 1 Sanders’ Rep. 242. ‘The words were, “he 
stole two hundred pounds worth of plate out of Wadham 
College.” The plea, (drawn by Sanders) sets out, “he, 
the said Joseph Craft, three ounces of silver plate of the 
goods and chattels of the warden, fellows, and scholars of 
the College, called Wadham College, in the University and 
City of Oxford, in the county of the same city, at the said 
city of Oxford in the county of the said city, within the 
said college, found, feloniously, and as a felon, stole, took 
and carried away.” Sergeant Williams, in his note, says: 
“This plea of Justification seems to be properly pleaded. 
It confesses the speaking of the words alleged in the decla- 
ration, but says, the plaintiff was guilty of a felony, and 
specifies the nature of it, together with the time when, and 
the place where, the plaintiff committed it ; so that the plea 
alleges the plaintiff to be guilty of that species of felony, 
which the defendant charged him with; and, therefore, the 
plaintiff may come prepared to answer and disprove it at 
the trial.” In Upshur v Betts, Cro. J. 578, the words were, 
“he is a bankrupt.” The words were spoken the first of 
April, in the 17th year of James, Ist: ‘The plea averred, 
that the plaintiff was a bankrupt on the 15th of April, in 
the year of the same reign. Held, ill. ‘The Court remark, 
“from that is averred, he may now be a good merchant.” 
There, time was material, and it was necessary to aver and 
prove it; otherwise, the charge made was not shown to be 
true; 3 Chitty’s Pleading, 1040, is this precedent, words: 
“] saw the ship,” and the scaff of the keelson was open, so 
that I could put my four fingers in edgeways.” Plea: “ be- 
fore speaking the words—to wit, at &c,” (venue,) “he, the 
said defendant, had seen the said ship, and the scaff of the 


keelson of the said ship was open, so that he, the said de- 
16 








352 SUPREME COURT. 





Sharpe v. Stephenson. 





fendant, could put his four fingers in edgeways.” This is 
an authority as to the descriptive circumstance of being an 
eye-witness. But the authorities even require quality and 
number, when descripitive of the act, to be precisely aver- 
ted and proved. Cook on defamation, 78, refers to a case 
as cited by Starkie—words, “ he has robbed me to a serious 
amount. Plea, he robbed him of a loaf of the value of three 
pence. The jury found the justification as pleaded, but 
were directed to give some damages in respect of the words, 
“to a serious amount,” which were not justified.” Johns 
v Gettings, Cro. Eliz. 239, words, “thou hast stolen my 
cloth and half a yard of velvet’”—plea, “he did steal the 
velvet”—bad, for it did not answer the words, thou hast 
stolen my cloth; Tisk v Thorowgoord, Cro. Eliz., 623. 
The plaintiff and one i’. 8., under a commission, issued out 
of Chancery, took and returned the examination of several 
witnesses—words, “the plaintiff had returned, as deposi- 
tions, the examination of divers that were never sworn :” 
plea, “ the plaintiff did return the examination of one F. S., 
who was never sworn”—upen demurrer, adjudged, no good 
justification, because it is of one witness only, whereas the 
charge was placed in the plural number.” The authorities, 
then, sustain the position, that the defendant must aver in 
his plea, and prove, the very charge. As it is said, in 
Walters v Smart: “This is obviously right, because, 
having, for the sake of giving point and force to his charge, 
gone into particulars, and having had the advantage of 
thereby making his accusation the more plausible, he has 
no right to complain, that he is not allowed to make a de- 
parture and run over the plaintiff’s whole life to see, if 
there be no shame in it.” Ifa woman some twenty years 
ago, had fallen into error, but had since atoned for it, as 
far as was in her power, by an irresponsible life, and it be 
said of her, “ many years ago she was guilty otf fornication:” 
although the allusion be prompted by a cruel and malicious 
spirit, she must submit ; for, it is true; and it may be, if it 
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be said, “she is an unchaste woman,” she must submit, 
(although probably it would come under the case of Up- 
shur v Betis.) But, if it be said, “she was caught last 
night in A’s bed room, and they were in bed ‘at it’,” the 
slanderer cannot protect himself by proving her former 
guilt, although it may happen to have been committed with 
A.; because he has made a particular charge and must 
prove it, or stand convicted of falsehood. The bare sugges- 
tion, that such a plea can justify such a charge, shocks com- 
mon sense. 

It is said, if this strictness is required in proving the par- 
ticulars, which are descriptive of the offence, the plea never 
can be made out, as a few hundred yards, in reference to 
place, and a day, in reference to time, would be fatal. 

It is true, this piea is not favored; but, when other de- 
scriptive circumstances are proven, so as to show clearly, 
that it is the offence charged, a slight variance in some of 
the other circumstances, which may be ascribed to mistake, 
would not be fatal. Like all questions of identity, the en- 
quiry would be, does the proof establish it ? notwithstand- 
ing a mistake in a part of the description, as if the place 
was a few hundred yards from the lane, or it was Saturday 
night, instead of Sunday night, or the man turned out to be 
B. instead of A, in the case above supposed, the mistake 
being accounted for by the fact, that it waa in the bed-room 
of A. 

It is so usual for time and place to be laid as a mere for- 
mal part of the pleading, where they are not material, and 
need not be proven as laid, and ought to be set out under a 
“ videlicit,” that we are apt to fall into error in regard to 
them, and look upon them as immaterial, when, in truth, 
they are material, as forming a part of the description, and 
must be averred and proved with as much certainty, as 
any other part of the description—for this reason, a full 
extract was taken from Sanders, as an instance where “ the 
place” was material. The plate was alleged to have been 
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stolen out of Wadham College. The place there indenti- 
fied the offence, and it is not put under a videlicit, as an or- 
dinary venne, but is specially stated. This, it will be re- 
marked,‘was after 17 Car. ii. Ch. 8, dispensed with a par- 
tioylar venue, and it was sufficient to lay “the county,” for 
the purpose of an ordinary venue, where place was not ma- 
terial. But, if the place was material, it was specially laid, 
as in that case. So, in trespass for an assault and battery, 
laying the venue in the county of Burke, if the defendant 
justifies, as Sheriff of the county of Iredell, under an exe- 
cution, his plea must aver, that the act was done in Iredell, 
at a certain time, when the execution was in force, and tra- 
verse the venue and time formally laid in the declaration, 
because time and place are made material by the plea. 

It is said that a variance in the proof of the words charged 
in this case, in reference to time and place, would be fatal. 
That is merely stating the same question in a different way. 

If time and place be material, as a part of the descrip- - 
tion, the proof must correspond with the words as laid. It 
may be that, where the words charged are general, proof 
of words, in which the charge is made with more particu- 
Jars, would not be a fatal variance, because the defendant 
is benefitted by being let into a more general plea. But 
where the words charged’go into particulars, and time and 
place are descriptive, as in the case of the bed-room before 
supposed, the proof of words, in which the charge is made 
in general terms, would be a fatal variance, as, in that case, 
if the words proven were, that the defendant said, “the 

aintiff and A were caught at it”; for, in such a case, the 
defendant would, by making the charge, as set out in the 
declaration, a particular one as to. the bed-room and night 
time, be taken at a disadvantage in regard to his plea. 

It is not necessary to consider, whether the words in re- 
ference to Abner import a general charge, and so would 
have let in a more general plea; because, the point is not 
made by the bill of exceptions, and such a ples would still 
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have left the particular charge unanswered ; and the ver- 
dict must have been for the plaintiff. 










Psr Curiam, Judgment affirmed. 
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Unpublished wills of the supposed testator are admissible in evidence, as te 
questions of capacity and undue inftuence, as they tend to show intelligence 
and a seitied purpose to make dispositions, like those contained in the script 
in contest. Pe 

Where, on the trial of an issue, devisavit vel non, the declarations of a party 
are given in evidence, and it appears afterwards, that those declarations 
were in fact in fayor of his own interest, though apparently against it, the 
Court may, at any stage of the trial, direct the jury to disregard them. 

The proceeding, in probate causes, is not similar to those at common law, for 
in its nature, it is a proceeding in rem, to which there are no parties in the 
strict sense of the cominon luw, and the Court retains that exclusive power 
over the sybject, which arises from the provision in the statute, that the issue 
is to be made up under the direction of the Court.” The Court may mod- 
ify the issue, both in respect of the scripts and parts of scripts, and of the 
positions of the parties in interest, so as to have the contest upon the issue 
determined conclusively, aod upon its merits as existing in fact. 

There cannot be republication, by ora! declaratiqus merely, of what purports 
to be an attested will ; and it is doubtful whether there can be of a holograph. 
As te a paper purporting to be an attested wil!, thore cannot be a republica- 
tion, unless by a re-execution of the same instrument, or by the execution 
of a codicil, with the ceremonies required by the statute. 

When ane script only is put in issue, and that is but part of the will, the ver- 

diet eught not to be against it altogether, but should, rather, be according to 
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the truth—that it is a part. Upon such a finding, the parties would be un- 
der the necessity of asking the Oourt to set it aside, and re-model the issues 
so as to embrace both scripts ; and thus the whole case would be properly 


brought up. 


Appeal from the Superior Court of Law of McDowell 
county, Spring Term, 1850, Judge Catowe tt presiding. 

This is an issue of Devisavit vel non, to try the validity 
of a script, bearing date May 13, 1842, offered for probate 
as the wiil of Robert Love, deceased. James P. Love, Dil. 
lard Love, John B. Love, William Welch, Dorcas Henry, 
and Robert Love were parties to the issue, as propounders. 
They were all among the heirs at law, and next of kin of 
the party deceased, and the script contained a devise or 
legacy to each of them, and the four first-named were nom- 
inated as some of the executors thereof. The probate was 
contested by athers of the heirs and next of kin, upon the 
ground of want of capacity, and undue influence ; and it 
was also insisted, that the script did not contain the whole 
of the will, but only a part ot it. : 

The script is se¢ out in the bill of exceptions, and pur- 
ports to be signed hy the party deceased, and attested by 
two witnesses, William H. Thomas and William Allman. 
They deposed on the trial, that, at the date of the script, 
they went, by request from Love, to his house, and were 
told by him, that he wished them to witness his will; that 
some one, without his knowledge, had cut his name from a 
will he made in 1834; that he then produced the script in 
contest, and that of 1834, and after making some additions 
to the former, Love executed it, and they attested it; and 
then Love re-executed that of 1834; and that both the 
papers were then put under one cover, sealed up together, 
and locked up. The witness Allman further deposed, that 
when the script of 1842 was executed, Love said, if that 
did not stand, or any accident happened to it, he wished 
that of 1834 to stand, and that, upon saying so, he executed 
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the latter. The witness Thomas further deposed, that Love 
said, that the old will was signed to cure the defect caused 
by his name being torn off; that the new will was made to 
provide for the change made necessary in the disposition of 
his property. _ The witness further deposed, that the larger 
part of the party’s estate was not embraced in the will of 
1842, 

On the part of those opposing the probate, the declara- 
tions of John B. Love, William Welch, Dorcas Henry and 
Robert Love, that the party deceased was of unsound mind 
at the time he executed the writiugs, on the 1?th of May, 
1842, were given in evidence, without objection from the 
other side. ‘The propounders then offered in evidence two 
writings, purporting to be two unfinished wills of the party 
deceased, written by himself, and containing numerous dis- 
positions of parts of his estate, which, as far as either went, 
conformed to those of the script in contest. They were 
objected to, but were received by the Court. 

In the argument to the jury, the counsel in support of 
the will insisted, that in point of fact, John B. Love, Wil- 
liam Welch, Dorcas Henry and Robert Love were inter- 
ested against the probate, and therefore, that their declara- 
tions ought not to be heard in opposition to it: Counsel on 
the other side did not deny, that the interest of those per- 
sons was in opposition to the probate, but urged that the 
evidence of their declarations was, nevertheless, compe- 
tent. 

In summing up to the jury, the presiding Judge advised 
them, that, as those four persons were interested to break. 
the will, their declarations ought to have no weight against 
it. He further instructed the jury, that it was competent ~ 
to re-publish a will by parol, and also competent for the 
party deceased to declare, at the time of executing the two 
writings, which of them was his will; and, consequently, 
that, if they believed the statement of the witness Allman, 
the script in contest, dated in 1842, was his will; but 
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that, if they believed the statement of the witness Thomas, 
then the two scripts together, namely, that dated in 1834, 
and that of 1842, constituted but one will, and then they 
ought to find against that of 1842, because it was not the 
last will, but enly a part of it. 

The jury found for the propounders; and the other side 
appealed. 


Avery and Gaither, for the plaintiff:s 

J. W. Woodfin, for the defendants. 

Rurrt, C. J. The unfinished wills were admissible as. 
‘evidence to both of the points of capacity and undue influ- 
ence ; as they tended to show intelligence and a settled 
purpose to make many of the dispositions contained in the 
seript in contest. Minutes fora will are common evidence 
of capacity and the animus testandi ; and letters, or verbal 
declarations, containing expressions of preferences for par- 
ticular persons; or importing a voluntary purpose of making 
particular dispositions, are the ordinary means of rebutting 
the imputation of undue solicitation or influence. 

With our mode of trying contests about the validity of 
wills, by jury, there is naturally associated the ideas of par- 
ties ana the rules of evidence applied to similar trials in a 
proceeding at common law—in which the side; on which 
oge is a party, corresponds with his personal interests. 
Hence, a notion seems to have been somewhat prevalent, 
that in contests of this kind, a party in interest one way 
may be most useful to himself and those in the hike inter- 
est, by taking on the record a position in opposition to the 
side on which his interest lies, so as to make deelarations, 
apparently against, but in reality for, himself; and have 
them oflered in evidence by those in interest and conspiring 
with him. The case of Enloe v Sherrill, 6 Ire. 212, is an 
instance of such an attempt, which was defeated ; and this 
ease seems to be another, which also properly met the same 
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fate. Against such practices the Profession ought to guard 
the Court, and, no doubt, would, if cognizant of the fraud, 
at the framing of the issue. But, if not discovered then, 
it is the duty of the Court, whenever it may be discovered, 
to protect itself and the parties in interest from imposition ; 
and it is, of course, within the province of the Court to 
frame such rules, as to the mode of conducting such pro- 
ceedings, as may be effectual to that end. The 

in probate causes is not similar to those at common faw, 
though the trial in each be by jury; for, in its nature, it is 
& proceeding in rem, to which there are not parties in the 
strict sense of the common law, and the Court retains that 
exclusive power over the subject, which arises from the 
provision in the statute, that the issue is “to be made up 
under the direction of the Court.” There is no doubt, we 
think, that, when the purposesof justice require it, the Court 
may modify the issue, both in respect of scripts and part@ 
of scripts, and of the positions of the parties in interest, so 
as to have the contest upon the issue determined conclu: 
sively, and upon its merits, as existing in fact, and not ag 
they may be made to appear upon the declarations of fic- 
tions fabricated for the purposes of defeating a decision ac- 
cordant with the very fact. In the Courts of Probate in 
our mother country, the propounding is on oath; and pro- 
bate in common form may passon that alone. Our statute 
requires proof by at least one witness, in every instance; 
and hence it has come to be the usage not to swear the ex- 
ecutor at the propounding, but only to administer to him 
the oath, for the execution of the will, after sentence has 
been pronounced for it. Perhaps it were better, if the ex- 
ecutor were still required to propound on oath in the first 
instance, as well as to take the other oath. For, he cannot 
honestly propound a script which he knows, or believes, 
not to be the will of the party deceased. Indeed, by pro- 
pounding, he stands pledged to take his oath to that effect, 
since aad tl eas of an executor, prescribed in the 
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statute, that he “ believes this writing to be and contain the 
last will and testament” of the party deceased. Ifhe believes 
otherwise, though it be proper to summon him to see pro- 
ceedings in order to make the sentence, whatever it may be, 
conclusive on all in interest,his duty to the Court and to 
the ends of justice plainly is, either to contest the probate 
openly, or, at the least, to see proceedings, literally speaking, 
and not be an actor in the proceeding. It is a fraud upon 
the law to take part in the propounding, in collusion with 
the caveators. He ought to act as he woul, if all the other 
parties, besides himself, were propounders ; in which case, 
he would be obliged to stand forth in opposition to the pro- 
bate. In cases of such fraud and collusion, whereby one, 
for his own.interest, aims to have such control directly, or 
indirectly, over the trial of the issue as to secure a decision 
against himself and those with whom he acts in pretence, 
and in favor of their adversaries, the ground fails, on which 
the rule for admitting declarations is founded—namely, that 
they are against the interest of the person making them; 
_ and, therefore, the rule itself has no application in those in- 
stances. It seems to the Court, therefore, that, in cases of 
reasonable suspicion of good faith in an executor, in uniting 
with the other executors or parties in interest in propound- 
ing a script, he might and ought to be required to take at 
once an oath as to his belief of its validity, and upon his 
refusal the Court should allow those in interest to prosecute 
by themselves. That would have been a proper course 
here, and, perhaps, the court would have adopted it, if it 
appeared that the other propounders had been aware of the 
collusion in time to have asked it before the trial. But as 
far as appears, this evidence was sprung upon them with 
out apy ground of suspicion ; and, therefore, in furtherance 
of the principle mentioned, the Court might have rejected 
the declarations when offered in evidence, and consequent- 
ly, his Honor was right, after they had been inadvertently 











. AUGUST TERM, 1881. 361 


Love v. Johnston. 





o— 


admitted, in advising the jury, that they ought to allow no 
weight to them. 

Whatever error may exist in the other instructions to 
the jury, it would seem not to entitle the appellants to » 
venire de novo, because, upon the facts stated, it does not 
appear, that it could be injurious to them. The instrue- 
tions relate exclusively to the validity of the script in con- 
test, as affected by the other paper, called the will of 1834, 
Now, if that paper was of no force as a will, its existence 
could not in any degree operate upon that in contest, It 
does not appear in the exception to have been executed, so 
as to make it a will. As a will of 1834, it was revoked by 
an express clause of revocation in that of 1842, if the latter 
be a will to any purpose. Then, looking at it as 
also in 1842, as part of the will, it is not seen, that it could 
have been a will or part of a will; no copy is set forth in 
the bill of exceptions, whereby it might appear te have 
been attested ; nor is it otherwise stated, that it was either 
a holograph, or.attested by the witnesses, Allman and Tho- 
mas, or any others. Those persons state merely, that the 
party, Love, “re-executed it;” and one of them said, that 
Love mentioned, that he “signed” the old will to cure the 
defect caused by “his name” being torn off. His Honor, 
who is to be supposed to speak more accurately, applies to 
the transaction in reference to that paper the term “repub- 
lication” merely, which he informed the jury might be by 

. It cannot be inferred, therefore, that the execution 
in 1842 of the paper of 1834, was any thing more than the 
re-signing it by the party deceased ; and, hence, it was not 
a will, because it is not stated to have been written by him- 
sdif, nor witnessed as required by the statute. It could, 
consequently, have no effect upon the paper of 1842, unless 
it was correct, as laid. down by the a ae 
republished by parol, and was thus republished. ‘That is 
understood to mean, that republication may be by oral de.. 
clarations merely ; and with that position the Court does: 
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concur, either as applied to this case, or as a general dac- 
trine. It had no application to the case, because, in point 
of fact, if there was a republication ai all, it was not by 
words alone, but by the party’s act of signing the paper, 
with the declaration that he did soto make it his will again, 
either absolutely or sub modo. But supposing that in that 
respect the case were otherwise, and that there had been 
nothing more than a declaration made animo republicandi 
in 1842, that the paper, even with his name to it, as at first, 
was then his will, it was not correct to say, that would be 
@ republication. Supposing it to have been a holograph, 
with the original date left in it, it is at least, very doubtful, 
whether there could be an oral republication, as there was 
- pecasion to say in the cases arising on Wilson’s will in 

be, But, as just said, this does not appear to be 
a paper of that kind ; and, consequently, it cannot be acted 
on as if it were. Then, as a paper not written by the par- 
ty deceased, and, therefore, requiring attestation, and sup- 
posing it to have been duly signed and attested, in 1834, it 
could not be republished by word of mouth merely ; be- 
cause it was decided early after the statute of frands and 
has been ever since considered as settled, that there cannot 
be a republication, unless by re-execution of the same in- 
strument, or by the execution of a codicil, with the cere- 
monies required by the statute, Masten v Savage, 1 Ves. 
Sr. 440. It is obvious the contrary doctrine would contra- 
vene the statute, since it would allow after purchased land 
to pass upon a verbal declaration alone. It is true, there 
might have been such a republication of the will in respect 
of the personal estate prior to July, 1841; but after that 
time, the act of 1840 puts will of real and personal estate 
on the same footing, There was, therefore, no fact to 
make out the paper of 1834, tohave been in form of a will, 
and the controversy was exclusively upon the validity of 
the script of 1842, within itself, unless it he supposed, that 
the one of 1834 was not only “executed” by the party de- 
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ceased, but also attested by Allman and Thomas. If it 
were in the power of this court to send cases back to have 
the facts more fully stated in the bill of exceptions, as we 
' might if the case came here upon a defective special ver- 
dict, the Court would not proceed to a final adjudication, 
without having the fact on this point explicitly stated, one 
way or the other. This is adverted to, in order to engage 
the attention of Counsel, in drawing their exceptions, to the 
necessity for stating every fact distinctly, which is requi- 
site to show, that in laying down a rule of law there was 
error to the prejudice of the appellant. The Court, though 
allowing much for the haste and multifarious engagements 
of their circuit, is unable to infer facts, upon which the ex- 
ception is altogether silent. But in this particular case it 
is not of so much consequence, because, if those witnesses 
did attest the papers of 1842, as it is called, the Court is of 
opinion, that according to the evidence of Allman—which 
the verdict affirms to be true—it was not the will or a part 
of the will. Publication is as necessary to constitute a will, 
as delivery is to a deed. The statute, in prescribing partic- 
ular ceremonies in the execution of wills, though not using 
the term pubiication, does not dispense with it, and it has 
never been considered as merged in the other ceremo- 
nies. It is as necessary now as it ever was, though now, 
as ever, it may be inferred from circumstances as well as 
directly established; 1 Powell Dev. 90. Publication isa 
declaration or act of the party, showing the instrument to 
be his will; and the question is, whether what was done 
here can, in law, be deemed a publication of the paper of 
1834, in that sense. How it might have been if the paper 
itself had in the attestation clause said, that it was publish. 
ed or “ republished,” as well as signed by the party, we do 
not say. But, nothing of that kind appearing, it was nec- 
essary, that the republication should be affirmatively shown ; 
which, of course, could only be by the testimony of the 
witnesses to the acts or declarations of the party. Now, 
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the declaration of this party was, that the instrument was 
not his will—at least, not then. He published one paper 
as his will in presenti and absolutely, and of the other he 
said, that he published it as a paper, which might be his will 
in certain events, which would be destructive of the former. 
The doubt, if there be one, is, whether the paper of 1834 
ever could become a valid instrument upon such a publica- 
tion. It certainly was not published as being immediately 
the will, and cannot impair the validity of the other or its 
efficacy as being alone the will; and, therefore, the sen- 
tence must be affirmed. 

These observations dispose of the controversy between 
the parties. Yet it is proper the Court should notice the 
closing direction to the jury to find against the script of 
1834, upon the ground, that it would be then only a part of 
the wili—because it lays down a rule of much importance 
in practice, which the Court deems erroneous. By such a 
finding, the script would be finally pronounced against, 
though it be admitted to be a part of the will; which seems. 
manifestly wrong. The proper course in the case would 
have been to embrace both of the papers in the issue, and 
to have it special, whether both were, or one was, the will ; 
or whether parts, and which parts, were. But when one 
script only is put in issue, and that is only part ot the will, 
the verdict ought not to be agaiust it altogether, but should, 
rather, be according to the truth—that it was a part. For, 
although such a finding would be imperfect, yet it is better 
it should conclude nothing, than that it should untruly con- 
clude a thing, as being in no part the will, because it was 
but a part. Upon such a finding, the parties would be un- 
der the necessity of asking the Court to set it aside, and re- 
model the issue, so as to embrace both scripts; and thus 
the whole case would be brought properly up. But in the 
other way an intestacy would be effectually established; 
because, after sentence against one script, that the party 
did not devise thereby, because it did not contain all his 
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dispositions, a like sentence must follow against the other 
script, for the same reason; and thus both would be set 
aside, and the party left without a will, though the rule sup- 

poses that he had a will, and the two together made it. . 


Pzarson, J. I concur in the opinion, that it was not 
error to advise the jury to put out of the case the declara- 
tions, which had been offered in evidence—it being admit- 
ted, that the persons making them, although they stood on 
the record as propounders, were in fact interested to defeat. 
the probate. If the objection had been. made in the first 
instance, before the evidence was heard, Enloe v Sherrill, 
6 Ind. 212, is direct authority for its exclusion, upon the 
ground, that, if one, whose interest it is to defeat the pro- 
bate, makes himself a propounder, with a view that his de- 
clarations may be given in evidence by the caveator, this 
is a fraud, which the Court should defeat by striking out his 
name as propounder, and placing him as caveator. This 
right of the Court is deduced from. the position, that it is 
not an adversary suit, but a “ proceeding in rem,” to which 
there are strictly no parties,—both sides being equally aet- 
ors “in obedience to the order of the Court directing the 
issue,” as had been before held in St. John’s Lodge v Cal- 
lender, 4 Ire. 343. 

The only difficulty arises from the fact, that the objec- 
tion was not made before the evidence was heard; and it 
is insisted, that, not being taken in “apt time,” it came too 
late, under the rule, that, if a party permits evidence to go 
to the jury, so that he will have the benefit of it, if it be 
in his favor, he is not at liberty to object to it, should it 
turn out to be against him. This is a rule of the common 
law, founded on good sense; and, if this was a suit to be 
conducted according to the course of the common law, 
where the parties necessarily take adversary positions, 
corresponding with their legal interests and liabilities, and _ 
_ are left by the Court to take care of themselves, the diffi- 
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culty would be insuperable. But the rule is not applied to 
the present proceeding, where, by the statute, the issue is 
made up and tried by a jury under the direction of the 
Court. The Court, in such cases, ought to protect itself 
and the jury from fraud and collusion at any time, even 
after the evidence is closed ; for, the Court will not pre- 
sume the bona fide propounders to have been aware “ of 
traitors in the camp,” which is the only ground for an un- 
favorable inference from the fact of the objection not being 
made before the evidence was heard. 

Whether the declarations of a legatee or devisee, tending 
to defeat the whole will, as if he says, the testator was in- 
sane, although against his interest, can be given in evidence, 
inasmuch as, if they affect him, they must necessarily af- 
fect the other next of kin; or whether, in this proceeding, 
the persons opposed in interest may not call and examine, 
as a witness, a legatee, devisee, heir or distributee—are 
questions to which I have given much consideration ; but 
they are not presented by the present case. 


Per Curiam. Sentence affirmed. 
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trial, and there was sentence for the script of 1842, prs- 
pounded by the said James R. Love and others, and the 
other party appealed. It appeared in the latter transcript, 
that before the trial, Gudger withdrew from the cause, as a 
propounder, and took the other side, and also, that the un- 
finished wills were produced on the trial. 

The Court perceives in the record of the other case be- 
tween these parties, that the appellants have thought proper 
to go to trial, without awaiting the decision of this Court 
on the interlocutory orders, from. which this appeal was,al- 
lowed ; so that, in fact, the present does not, in-substanee, 
differ from a feigned case. It is not proper, therefore, to 


decide the questions; but we think one should’ be 
dismissed with costs. 


Psa Conan. Ordered accordingly. 


-. 





! 


AUGUST TERN; 1831. 


sa4r5 af? Yo byooat ef! Ai 28 34 Yop 
DEM. ON DEMISE. OF THE HEIRS OF J. W-CARSON ve, HIRAM 
‘ ; . SMART. sist OF om 6? 


mey then be a witness, as.if his came had never been in the deciarstion. — 

Tae et ee enna tae eee 
other party, who has it in possession, without notice te produce 

_ im the same manner as he can read a copy of a deed to himeelf. . 

The title to land, sold under execution, vests m him to whom the officer makes 
thedeed.- 555 (ete ba : weter ez'k 

A deed made by a Sheriff or Coroner, under a sale by execution, passes the 
title, notwithstanding a third person may, at the time, be in the adverse pes- 
session. 

In ejectment all the co-tenants need not be joined in the demise. 

When a person takes a deed from a debtor, while the land is subject to a levy, 
under whieh it is afterwards sold, he stands in no better situation than the 
debtor, whose place he has taken. 

The cases of Brooks v Radcliff, 11 tre. 321, and Borden v Cox, 11 Ire. 456 
cited and approved. 


Appeal from the Superior Court of Law of Rutherford 
county, Spring Term, 1851, his Honor Judge Szerrze pre- 
siding. 


G, W. Baxter for the plaintiffs. ~ 
‘Bynum, for the defendant. 


Pearsox, J. The lessors claimed title under a judgment, 
execution, constable’s levy, order of sdle, venditioni expo- 
nas, and a sale and deed made by the Coroner. James W. 
Carson, the plaintiff in the judgment, was high Sheriff,’ and 
at the sale became the purchaser, but died before a deed 
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was executed, and the Coroner made the deed {a the lessors, 
“as his heirs at law,” 

On the trial, the declaratign was amended by striking 
out the name of W. P. Carson, as one of the lessors, and 
he was called as a witness by the plaintiff, and proved that 
the defendant was in possession, and had been notified “to 
quit.” This witness was objected to as incompetent ; 
whereupon the amaunt of the costs was deposited in Court 
by Tams, one of the lessors, to whom the witness released 
all of his interest in the land, and he released ‘the witness 
from all claim or liability in regard to the costs. His Hon- 
or then admitted his testimony. 

The plaintiffs read in evidence a registered copy of ‘a 
deed from one Roberts, the defendant in the execution, as 
whose propérty tlie land was levied on, to the defendant, 
dated October Ist, 1840, after the constable's levy and be- 
fore the sale. This was objected to, because the defendant 
had received no notice to praducé the original: 

The defendant proved, that James W Carson died in 
1846, and that he had frequently said, that the defendant 
had settled the purchase money, paid by Carson for ‘the 
Jand; and “that the land was his (Smith’s),” who wag the 
brother-in-law of Carson, and, from October, 1840, claimed 
the land. 

The defendants insisted, that the plaintiff’ could not: te- 
caver, because there was no evidence that the lessors were 
the heirs at law of James W. Carson; because the defend- 
aht was in possession at the time the Coroner executed his 
deed to the Jessors ; because W. P. Carson did not join in 
the demise; because Roberts had no title to tha land at 
the time of the levy ; and because the defendant’s title had 
ripened into a perfect one under the deed of Roberts to 
him in October 1840, if the jury believed the defendant 
had claimed the land, as his, from its date up to the issuing 
of the declaration, March 1848) His Honor decided ull 
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these points against the defendant—-verdict for the plaintiff, 
judgment, and the defendant appealed. 

First ;.We think it was a matter within the docentionat 
the Court, during the. trial, tq allow gue of the lessors to be, 
stricken out of the declaratiqn. It js commen on. the,gir. 
cuit, when, in the opinion of the Coyrt, the purposes of jus; 
tice require ‘it, to allow one, who is gecurity for am appeal, 
or for the prosecutign, to be stricken off, and a new, bond. 
given, so as to make him a witness. The ponent saa aie 
exercise of a similar discretion, 

Secandly : Undep the, act of 1844, wanteih onion, of 
deeds for land are made evidence, and the production.of 
the originals .is dispensed. with, except under certain cir- 
cumstances. The wards are very general, and the. present 
case.ig embraced by them, We can see nothing to take it 
out of its meaning. If a party may read a copy of a deed: 
to himself, of which he has the possession, there.can. be ao. 
reason why he may not read a copy of a deed to, the other. 
party, who has it in passession, Of the policy of this.sta- 
tute, we have nothing to say. Our duty is to,put.on it a 
fair construction, and make jf consistent in its operations... 

Thirdly: Our statute gives a power to Sheriffs and Cor-. 
oners to sell all Jand, and pass the title by deed. . They 
must see to the proper execution ot this powey. The.Cor- 
oner, in this instance, haying made the deed to.the leasors 
of the plaintiff, as the heirs of James W. Carson, the title. 
vests in them, on the same prineiple that it vests in ne, to. 
whom the deed is made as assignee of the bidder. This is 
settled, Brooks v Radcliff, 11 Ired. 321. 

Fourthly : A deed, made by a Sheriff or Coroner, under, 
the power conferred by the statute, like a descent, which is 
the act of the law—passes the title, notwithstanding a third 
person may, at the time, be in the adverse possession, There 
is no danger of the evils of champerty and the sale of “pre- 
tended titles” in such cases ; indeed, few persons, ae 
sold oyt for deht, willingly give yp possession. The power 
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of the Sheriff to sell would be nugatory, if the position 
contended for be true, unless the additional power was 
conferred on the sheriff to put the debtor in the execution 
out of possession, and deliver it to the vurchaser. 

Fifthly: All of the cotenants need not be joined. in — 
demise.’ ‘This is settled by several cases: 

Sixthiy: In Borden v Cor, 11 Ire. 456, it was hela, 
that one, who takes a deed fram the defendant in the exe- 
cution, after the levy, is at liberty to show, that the title ac- 
crued after the levy, and thereby avoid what would other-’ 
wise have been the effect of a subsequent sale under a ven- 
ditioni exponas. - That case has no application to the pre- 
sent, because it is not shown, that the title of Roberts’ did 
aecrwe after the tery; and we have but the ordinary tase’ 
of one. who takes a deed from the debtor, while the land ts 
subject toa levy, under whieh it is afterwards sold: Of 
course, such person, coming in, pending the proceeditig; ean 
stand im no-better situation than the debtor, whose place tie 
has taken; 

Seventhly: Theast:point is against the defendant ott 
tworgrounds. There was no evidence, when the defendatit 
took possession. The evidence.was, that he “claimed the 
land. as: hia,” So there is no proof ot a sever years adverse 
possession. But suppose there had beet, and suppose’ 
further, that the statute commenced raniitig, ‘so as to bear 
on the defendant's color of title, before the deed was imade 
to the tessors of the plaintiff, and in the life time of James 
W, Carsen,-whse laches i} was nat to“faké adeed aftéc 
the coronet's sale—it is certain, that his: tight of entry did: 
not accrue; until he becurde the: purchaserat the eorone?’s 
sale i July 1842; from which -tinfe tooMakéh 1848,When 
the declaration issued, there was not the seven ‘yédrs, :" “net 
cessnry to ripen the deiendant’s color of title. . 


Pee Cenram,. “any # Judgment afiirined, - 
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Ab entry, utider a deed, into a part of a tract of land, shall, as against & uibte 
wrongdoet, PONE ee eR ao 
one else bas possession of any part. 

The ense of Myriek v. Bishop, 1 Hawks 485, cited aud approved. 


Appeal from the Sépetior Court of Law of Wilkes Coun- 
ty, Spring Term — his Honor Judge Barris — 
ing. 

The action is guare clausum fregit, and the: fea not 
guilty.. Om the trial the plaintiff gave in evidence a deed 
to himself; covering the locus in quo. ‘He ulso ‘gave in 
evidence a grant to another person, which likewise covered 
the locus in quo; but he was unable to deduce ‘title from 
the grantee to his bargainor. Upon taking ‘his deed) the 
plaintiff went to reside in a house situate on the land and 
cultivated a field that was enclosed ; and soon afterwards 
the defendant committed the alleged trespass on at urten- 
closed part of the wood land included in the plaintiff's 
deed. 

The counsel for the defendant moved the Court to in- 
struct the jury, that the action could not be maintained, 
because the plaintiff had not shown himself to be in posses- 
sion of the Jocus in quo by having it enclosed, or other- 
wise in his actual occupation, or by having a title for it 
against all the world. But the Court refused to give the 
instruction, gag directed the jury, that the plaintiff’s actual 
entry under Rig geed into a part of the land covered by the 
deed Sacie, sufficient to maintain trespass against 
the defendant, who set up no claim to the locus ix quo, and-' 
was @ mere wrong doer—no other person appearing to be 
in possession of another part of the land under a conveyance, 
also covering the locus in quo. 
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Guion, for the plaintiff: 
Boyden, for the defendant: 


Rurrix, C: J. Although; as between two persons claim- 
ing under deeds which interfere, the possession be with the 
better title, unless the othet party have an actual possession 
within the disputed part; ret, as applied to the case of a 
mere wrong-doer, the instructions conform tv our adjadica- 
tions, and seem, indeed, to follow from the doctrine of con- 
structive possession, which is indispensable, in the present 
state of the country, to the protection of peaceable posses- 
sors and claimants against lawless intrusions. The case 
of Wyrick v. Bishop, 1 Hawks 485, is im point, and gives 
very satisfactory reasons, why an entry under a deed into 
a part of a tract of land should, as against a mere wrong- 
doer, be considered an entry into the whole—it not appeai- 


ing that any one else has posstssion of any part. 


Per Corian. ‘ Jodgment affirmed. 
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THOMAS CRAIG vs: THOMAS B. MILLER. 


A, owning a slave, died intestate, and no administration was ever granted on 

» . hisestate. The next of kin took possession of the élave, aud kept him for 
seven years. They thensold him to B, who kept him for ten years, and he 
was then sold by B's executors to C. After remaining in C’s possession, four 
years, he ran away, was caught and confined in jail, from which he was 
taken by D, who, upon demand, refused to deliver him to C. Held, that 
C’s possession entitled. him to an action of Trover against D, who wasa 
mete wrongdoer, setting up no title in himself. 

The cases of White v Ray, 4 Ire. 14, and Powell ¥ Powell, 11 Ire. 80, cited, 
commented on, and approved. 


_ Appeal from the Superior Court of Law of Henderson 
County, Spring Term 1851, his Honor Judge Szrzie_pre« 
. siding. . eS 

This is trover for a slave, and was decided on the follow- 
ingecase agreed. Thomas Rhodes, of Buncombe County, 
owned the slave and died intestate in the year 1627, leave 
ing a widow and an only child then married to John Miller. 
No administration was taken on the estate, but Mrs. 
Rhodes‘and John Miller paid all the debts and took the 
property of every kind into their possession, claiming and 
using it as their own; and in 1834 they sold the negro te 
John Craig, who lived in South Carolina, and kept the 
slave in his possession there for ten years, and then died, 
and his executors soid him to the plaintiff, who had posses 
sion of him for four years. The slave then ranaway, and 
came’ back to the residence of Mrs. Rhodes, with whom sie 
defendant lived ; and the slave was committed to jailes a 
runaway, but was afterwards taken out of jail by che de- 
feniant, who'is a son:of John Miller, and upon demand»ef 
the plaintiff refused to deliver him; and then this action 
was brought. or yee was rendered thereon for the 

7. ae * 
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plaintiff for the value of the slave, as stated in the case 
agreed, and the defendant appeaied. | 


N. W. Woodfin, for the plaintiff: 
J. Baxter, for the defendant. 


Rurrin, C. J. Without having recourse to the presump- 
tion of a good title from a sale by the next of kin and up- 
wards of twenty years’ possession by the plaintiff and those 
under whom he claims, since the death of the original owner, 
Rhodes, the Court is of opinion, that under the circum- 
stances the plaintiff’s possession entitled him to hold the 
slave as against the defendant, who is a mere wrong-doer ; 
and, therefore, that he may maintain this action of trover. 
It is distinguishable from the cases of White v. Ray, 4 Ire. 
14, and Powell v. Powell, 11 Ire. 80; in the former of 
which the action was brought by the administrator, and 
in the latter, the true owner was in existence, and known, 
But this is more like the case of the lost jewel, for which 
the finder was allowed to maintain trover against the gold- 
smith, to whom it had been submitted for his opinion, and 
who refused to deliver it back. Armory v. Delamirie, 1 
Str. 506. For, although the rightful owner was not known 
then, it was known, that there must be some owner; and, 
therefore, if the mere possibility of an owner’s appearing or 
coming into existence would defeat the action, the plaintiff 
could not have had judgment. It would seem, therefore, 
that, if the defendant had received the slave from the plain- 
tiff and refused to re-deliver him, or had taken him from the 
plaintiff’s actual possession, he would be liable in troyer. 
This-is much the same ; for, the plaintiff did not lose his 
possession by the slave's running away, but he was still the 
subject of larceny, as his and in his possession. Indeed he . 
‘was taken by the defendant and committed as a runaway. 
From whom? Plainly, from the person, in whose posses- 
sion he was at the time of absconding; and as sueh he was 
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rightly detained as a runaway. The defendant, therefore, 
cannot bar the plaintiff by setting up his subsequent wrong- 
ful act of taking the slave out of prison and holding him 
against the plaintiff. The defendant wrongfully interfered 
with the plaintiff’s possession, which gave him such @ right 
of property, as entitled him to hold against every person, 
except an administrator of Rhodes, if one should ever exist ; 
and, there being none, he may have trover against a mere 
wrong-doer. 


Pex Cuma. Judgment affirmed. — 





ROSANNAH BRIGGS va. CHARLES BYRD. 


A person is not answerable, in an action of slander, for any thing he says in 
honestly preferring, before a judicial officer, complaints against an individ- 
ual for offences alleged to have been committed by him; and prima facie 
every pp.ication is to be deemed honest and to have been made upou good 
motives, until the contrary be shown. 

In such cases, whether the party complaining acted bona fide or from a wick- 
ed and malicious mind is always an open question. The opposite party’ 
therefore, is at liberty to prove malice, either by express evidence, or by . 
attending or collateral circumstances. 

In an action of slander, evidence of the sense, in which the words were under- 
stood by the hearers, must be of the sense in which they wete anderstood : 
at the time they were uttered, 

Although @ juror may sit on the trial, against whom there was good cause of 
cheltongp 704 sha party, br, eft hosing, mae the heen in, Samy pipes 


Appeal from the Superior Court of Law of Nenipalete. 
_ ty; Spring Term, 1851, his Honor Judge Serrus presiding. 
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This is an action fur words spoken, with the intent to 
charge the plaintiff with having stolen biscuits. Plea not 
guilty, The declaration stated, that a report had been in 
circulation, that the plaintiff had stolen some biscuit belong- 
ing to ene Elisha Hunicutt, and that the defendant, speak- 
ing of the plaintiff, and of the said report, said, in the hear- 
ing of divers persons, of and concerning the plaintiff: «I 
will make the biscuits roar under the cloak before Saturday 
night,” with inuendoes and averments, applying the words 
. to the plaintiff, and that the defendant meant thereby, and 

was understood by the hearers, to charge her with feloni- 
ously stealing the biscuits. 

On the trial, two witnesses deposed, that on a certain day 
the defendant and the plaintiff's father had a dispute about 
a line and fence between them, and the plaintiff passed by 
the defendant and the witnesses, and the defendant said, 
“if they do not mind, I will make the buiscuits roar under 
the cloak before Saturday night.” But each of the witness- 
es said, he did not understand what the defendant meant. 
Another witness, L. Phillips, deposed, that he was a justice 
of the peace, and that on the day spoken of by the other 
witnesses, the defendant asked him, what he would think, 
if he were to see a woman take a parcel of biscuits, and 
slip them under her cloak ; and he answered, that he would 
think it was stealing ; and thereupon the defendant told him 
he wanted a State’s warrant, and said that on that day he 
was talking with the other two witnesses, “as a certain 
woman passed by, and he said that he would make the bis. 
cuit roar before Saturday night, and she looked worse than 
-any one he had ever seen.” The witness further depased, 
that he had previously heard of a report, that the plaintiff 
had stolen biscuits at Hunicutt’s, and he understood the. 
defendant as alluding to the plaintiff, and that he intended 
to charge her with stealing those biscuits ; that he. the wit. 
ness, declined issuing the warrant at that time, and promised 
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to attend to it at sume other time, but the defendant made 
no further application. 

The counsel for the defendant insisted, that the action 
would not lie, because the words were not understood by 
the two first witnesses in the sense imputed to them in the 
declaration; and because the communication to Phillips 
wes for the purpose of obtaining a warrant for the felony, 
and was, therefore, privileged. The counsel for the plain- 
tiff insisted, on the other hand, that the communication to 
the magistrate was not privileged; and further, that, al- 
though the two first witnesses did not at the time under- 
stand the defendant’s allusion, the action will lay, if they af- 
terwards heard the repo:t, and then understood the defend- 
ant’s allusion, or if they believed the defendant really meant 
to charge the plaintiff with larceny ; and other persons, be- 
sides those two witnesses, were present, who might, or 
might not have understood the allusion. 

The Court instructed the jury, if they believed the ap- 
plication to the magistrate was bona fide for the purpose of 
obtaining a State’s warrant, and tor no other purpose, the 
defendant was not answerable for the words then spoken ; 
but that, if be had any other purpose, then the defendant 
was answerable in this action ; and that, for the purpose of 
arriving at the defendant’s intention, the jury should con- 
sider all the circumstances, including the facts, if the jury ° 
believed the witness, that the defendant did not at the time 
insist on then having a warrant, nor apply for one after- 
wards. The presiding Judge did not express any opinion 
on the other points insisted on, in the argument of the plain- 
tiffs counsel to the jury, and was not requested to give 
any instructions on them. The jury found for the defend- 
ant, and the counsel for’the plaintiff moved for a venire de 
novo, upon the ground of error in the instructions’ as to 
the words spoken to the witness Phillips, and in his Honor’s 
not giving any instruction on the other two questions made 
in the argument; and also, because one of the jurors on 
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this trial had been on a jury on a former trial of this case, 
and then concurred in a verdict for the defendant. The 
motion was refused, and judgment reudered for the defend- 
ant; and the plaintiff appealed. 


N. W. Woodfin for the plaintiff. 
Gaither for the defendant. 


Rurrin, C.J. The privilege of charging persons with 
offences in a judicial proceeding, or with a view to one, is 
given by the law, because the public interests requirecom- 
plaints to be made against offenders, or those really suspect- 
‘ ed of being such, and the complaints cannot be made with- 
out the use of such words, as would, if spoken on a differ- 
ent occasion, be slanderous. Hence, a person is not an- 
swerable for anything he says, in honestly preferring a com- 
plaint before a justice of the peace ; and, prima facie, eve- ~ 
ry application is to be deemed honest, and to have been 
preferred upon good motives, until the contrary be shown, 
because it is a duty to bring offenders to justice. That, 
we believe, is all that is meant by the phrase, “ privileged . 
communication ;” namely, that the words are uttered in’a 
legal proceeding, or on some other occasion of apparent 
duty, which prima facie imports that the party was actua- 
ted by a sense of duty, and not by the malice, which: is 
generally to be implied from speaking words imputing a 
crime toanother. Cockyane v Hodgkison, 6 Car. & P. 543. 
Johnson v Evans, 3 Esp. 32. It is always open, however, 
to the opposite side to prove malice, either by express evi- 
dence, or by circumstances attending the accusation, or by 
others that are collateral ; as, for example, that the accuser 
had a particular grudge against the accused, and knew the 
uccusation to be unfounded. It is, therefore, the question 
in all such eases, whether the party acted bona fide in ma- 
king the complaint, or from a wicked and malicious miad. 
It follows, that the instructions to the jury were as strong 
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as they could possibly be, with any regard to the rights of 
the defendant—being, that if he had any other purpose be- 
side that of bona fide, in instituting a prosecution against 
the plaintiff, she would be entitled to recover ; and allowing 
the plaintiff the benefit of the intrinsic, as well as all other, 
evidence of some malicious purpose. It is apparent, there- 
fore, that the plaintiff has no ground to complain of the in- 
struction. 

There are several answers to the other exception. The 
silence of the Judge is not error, unless he be moved for a 
proper instruction. Here the party chose to take the 
chances before the jury, without the help of the Court on 
either of the two points. But, if instructions had been 
asked, they ought to have been refused. The declaration 
is, that the words—not importing, per se, a charge of larce- 
ny by the plaintiff—were meant by the defendant to be so 
understood by those to whom they were spoken, and, were 
then so understood by them. Hence, the Court held, in 
this case, on a former occasion, that the plaintifl might 
give evidence as to the sense in which the hearers under- 

stood them. But that must, of necessity, be referred to the 
time of speaking the words ; else. it might happen, that the 
words would be understood differently, at different times, 
and be actionable or not,as the witnesses. might ap- 
prehend their sense, more or less correctly from time to 
time. Besides, there was no evidence, that the report sub- 
sequently reached the two witnesses, or that it imparted to 
them a better understanding of the defendant’s meaning ; 
and the Court ought not to submit a point to the jury,on — 
which there is no evidence. This observation is equally 
applicable to the other point, as it did not appear that any 
other person was present when the defendant spoke the 
words proved by the two witnesses, or that such person, if 
present, understood the allusion to be to the plaintiff. 

There was good cause of challenge to the juror. But 
that does not vitiate the trial; for the juror might have 
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conceived, that he was bound to serve, and by not making 
the objection, the party waved it. 


Per Curiam. Judgment affirmed. 


THE STATE vs. BEVERLY RASH. 


On a trial for murder, charged to have been committed by a husband on his 
wife, the State has a right to prove a long course of ill treatment by- the 
husband towards the wife. 

Whether an alleged subsequent reconciliation between the parties is real or 
pretended, so as to affect the question of malice, is a matter for the decision 
of the jury. 

Proof of the declarations of the deceased wife, offered by the husband, that 
she had been guilty of adultery, was properly rejected by the Court, be- 

t cause it was irrelévant to the issue, and because it would have gone strong- 
ly to prove the malice charged on the husband. 

In criminal, as well as in civil cases, all the testimony on both sudes should be 
introduced before the argument commences. After that, the parties have 
Bo right to introduce addi:ional testimony, though the Court, in ite discretion, 
may permit it to be done. 

A Judge is never bound to instruct a jury upon an abstract proposition. His 
duty is to lay down the law to them, as applicable to the evidence intro 
duced. 

It never can be error in a Judge to assume that as true. which the prisoner, in 
his defence, has treated as true ; as, where a prisoner indicted for murder, 
does not pretend that, if guilty of the homicide, he is guilty of anything but 
murder ; but relies, in his defence, solely upon the ground that be'was 
not guilty of the homicide. 

It is not error in the Judge to tell the jury, that, if the witness is credible 
it ie their duty to believe him ; when he adds, at the same time, “ yet it is 
possible the witness may be mistaken or perjured.” 
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It is not error in a Judgeto instruct the jury, that “ all the circumstances for 
and against the prisoner, which were proved beyond a reasonable doubt, 
must be taken a‘! together, and not separately.” 

The cases of State v Hopkins,5 Ire. 406, Williams v Averitt, 8 Hawks, 308, 
Simpson v Blount,3 Dev. 34, McNeil v Massey, 3 Hawks, 91, Statey 
Scott, 2 Dev. & Bat. 35, State v Martin, 3 Ire. 101, State ¥ Miller, 1 Dev. 
& Bat, 500, Noland v McCracken. 1 Dev. # Bat. 594, and State v Swink, 
2 Dev. & Bat. 9, cited and approved. 


Appeal from the Superior Court of Law of Cabarrus 
County, Spring Term, 1851, his Honor Judge Barrue pre- 
siding. 

The defendant was indicted for the murder of his wife, 
Mary Rash, and convicted. Several objections were taken 
to the charge of the presiding Judge, which are set out in 
the opinion of the Court. The facts are also stated there- 


in. 
* 


Attorney General, for the State. 
Boyden and H. C. Jones, for the defendant. 


Nasu, J. The bill of exceptions contains several objec- 
tions to the charge of the presiding Judge. We will con- 
sider them in the order, in which they are presented. 

The first is, that his Honor admitted improper testimony. 
The téstimony objected to by the prisoner, is, that portion 
relative to the treatment of his wife. After much testimo- 
ny had been given in, the case states, “ that the State then 
introduced several witnesses to prove a long course of ill- 
treatment of his wife by the prisoner, for the purpose of show- 
ing that he had malice against her, and wished to get rid of 
her.” Was this a legitimate purpose, and the meansused law- 
ful? No person was present when the alleged homicide was 
committed. There could be no direct and positive proof 
of the fact of the person of the perpetrator, and the jury 
were left to draw their conclusions from such facts, as could 
inform their understanding on the subject. The first en- 
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quiry would be, who could be the perpetrator? and the 
mind would naturally turn upon the person, who, either 
from interest or malice, might desire her death. Interest, 
_ in this case, could not exist, and malice alone could lead to 

the deed. Ordinarily, the eye of suspicion cannot turn 
upon the husband, as the murderer of his wife, and when 
charged upon him, in the absence of positive proof, strong 
and convincing evidence—evidence that leaves no doubt 
on the miod, that he had towards her that mala mens, 
which alone could lead him to perpetrate the crime—is al- 
ways material. How else could this be done than by show- 
ing his acts towards her, the manner in whiclt he treated her, 
and the declarations of his malignity ? What stronger 
proof of malice can be imagined than a husband sending 
his own brother into his wife’s bedroom, in order to found 
a charge of adultery, whereby he might get rid of her by a 
divorce? What stronger proof of malice, than stripping 
her naked, and, in that condition, turning her out of his 
doors? On behalf of the prisoner, it is, however, said, the 
State was permitted to go too far back for its facts, and by 
that means the general character of the. prisoner was 
brought before the jury to speak against him. Notso. In 
the domestic relation, the malice of one of the parties, is 
rarely to be proved, but from a series of acts; and the long- 
er they have existed and the greater the nuinber of them, 
the more powerful are they to show the state of his-feelings. 
A single expression and a single act of violence are most 
frequently the result of temporary passion, as evanescent 
as the cause producing them. But along-continued course 
of brutal conduct shows a settled state of feeling, inimical 
to the object. We are of opinion, then, that his Honor 
did not err in receiving the testimony objected to; because 
malice may be proved as well by previous acts as by pre- 
vious threats, and often much more satisfactorily. Ros- 
doe’s Crim. Ev. 96, 740, 2 Phil. on Ev. 498. 
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It is, however, said in the defence upon ‘this part of the 
case, that, after the prisoner had turned his wife out of 
doors, they had become reconciled, and he had taken her- 
back; and that, therefore, all the antecedent ill-blood on 
his part could not amount to malice in law. His Honor’s 
instruction to the juty on this point was full. They were 
told, “ that the circumstance of malice was relied on by the 
State to aid in pointing out the prisoner as the murderer; 
they must enquire whether it ever existed: That a recon- 
ciliation was alleged on ‘the part of the prisoner ; they inust 
enquire whether it was made, and whether it was real or 
pretended, and, if they believed it to be real, then the cir- 
cumstance of malice was fot to be taken into account.” 
This was going as far as the Judge was nuitlideised to go. 
The rest belonged to the jury. 

Second: As to the testimony rejected by the Court, 
The prisoner offered to prove by the declarations of the 
deceased, that she had been guilty of adultery ; and also to 
prove by an exposition of his foot, that his aecount of her 
ploughing was correct, as showing, that the tracks in the 
row of the ploughed corn could not have been made by 
him. The first branch of the evidence above mentioned . 
was properly rejected, because it would have gone strongly 
to prove the malice charged against him, and, therefore, its 
rejection could do him no possible harm, and because, it 
was irrelevant to the issue before the jury ; and it is never 
error to reject evidence of such a character. 

The Court committed no error in not suffering the de- 
fendant’s Counsel to exhibit to the jury the foot of the pris- 
oner. It is the duty of the respective parties to a cause, as. 
well criminal as civil, te adduce their testimony i in apt time 
and in apt order, and, if not so done, it is a matter of dis- 

cretion with the Judge, who tries the cause, whether he 
will suffer it afterwards to go'to the jury; and all the tes- 
timony must be given to the jury before the argument coni- 
mences. After that, the parties have no right to introduce 
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additional testimony ; State vy Hopkins, 5 lre, 406, Wil- 
liams v Averitt, 3 Haw. 308, Simpson v Blount, 3 Dev. 
34, although it is often done, and will always be allowed in 
a case of life and death, when the Court sees that its omis- 
sion was clearly an oversight, unless at the same time it is 
seen, that it is irrelevant and uncalled for, If, however, 
the Court does refuse, to receive it, at such time, it is no 
error of law—it being a mere exercise of a discretionary 
power. Here the testimony had been closed and an argu- 
ment submitted to the jury. But another reason why its 
rejection was not erroneous, is found in the fact, that the 
State had withdrawn that portion of the evidence, to which 
it was intended as a reply. It was not relied on in the ar- 
gument in behalf of the State, and the opposing testimony 
was rendered unnecessary or rather irrelative ; neither did 
his Honor in his charge, advert to it. In ruling it out, no 
error was committed. | 

The next exception in point of order is, that the Judge 
told the jury the prisoner was guilty of murder, if guilty at 
all, His Honor commenced his charge by stating to the 
jury, “that it was unnecessary to explain to them the pria- 
ciples of the law of homicide, and to point out the distine- 
tion between its different grades, because the prisoner was 
not guilty at all, or he was guilty of murder.” This ex- 
ception cannot be entertained : first, because it never is er- 
ror to omit to charge upon a particular principle. If a party 
wishes the Judge to do so, it is his duty to require it. Me- 
Neil vy Massey, 3 Haw. 91. Simpson v Blount, 3 Dev, 34. 
State v Scott,2 Dev. & Bat. 35. Secondly, if the instruc- 
tion had been asked for, it would not have been the duty of 
the Court to have given it. A Judge is never bound to in- 
struct a jury upon an abstract proposition. His duty is to 
lay down to them the law, as applicable to the evidence be- 
fore them. State v Martin, 3 Ired. 101.. Here, there was 
not the slightest evidence to mitigate the offence, if com- 
mitted by the prisoner, from murder to manslaughter. And, 
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thirdly, it never can be error in the Jadze:to assume that 
as true, which the prisoner, in his defence, has treated as 
true. State v Miller, 1 Dev. & Bat. 500. On looking 
through the case sent here, we do not find it anywhere sug- 
gested,sthat the prisoner was guilty of manslaughter—the 
whole argument, on his part, is bottomed upon the proposi- 
tion, that the prisoner did not commit the homicide. In this 
part of the charge there is no error. 

The next exception is, that the Judge, speaking of the doce 
trine of one credible witness, told the jury that it was their 
duty to believe him. The first remark to be made is, that 
the language used by the Judge was upon a hypothetical 
case not called for, and used vnly in pointing out to the 
jury the difference between positive and presumptive evi- 
dence. But, if there had been such evidence of the killing, 
still, put as it was by his Honor, there would have been no 
error. He winds up what he has to say upon that point, 
and in strict connection with it, “yet it was possible the 
witness might be mistaken or perjured.” 

The charge of the Court in Noland v McCracken, 1 Dev. 
& Bat. 594, was essentially different from the one we are 
considering. There, the jury were told, “that when a wit- 
ness was heard by a jury, who was neither impeached, nor 
contradicted—whose story was credible, and in whose man- 
ner there was nothing to shake their confidence—they were 
bound to believe him.” In the case before us, the Judge 
clearly did not intend to lay it down as a rule of Jaw, that, 
in such case, they must believe the witness ; for, he imme- 
diately goes on to guard them from such a conclusion, by 
stating, that the witness might be mistaken—a caution 
omitted in Noland’s case. The remark of his Honor was 
general, and properly qualified, and could do the prisoner'no 
injury. 

The two last exceptions run into each other, and will be 
considered together. The first is, that his Honor instruct- 
ed the jury, they must take all the circumstances together, 
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and not separately. His language is, “ all the circumstan- 
ces for and against the prisoner, which were proved beyond 
a reasonable doubt, must be taken all together, and not sep- 
arately.” Now, in order rightly to understand the precise 
meaning of the Judge, we must advert to the argumbnt of 
the prisoner’s counsel, addressed to the jury on that point. 
He contended, “that the circumstances, testified to by the 
witnesses, ought all to be considered separately by the jury, 
and then classed, as either conclusive, or inconclusive, ac- 
cording to the force and effect they mght deem them enti- 
tled to.” The rule, thus laid down by the counsel, was 
well calculated for a philosopher in his closet, but little suit- 
ed toa jury in coming to any conclusion whatever. The 
object of all evidence is, to satisfy the mind of the enqui- 
rer; and that satisfaction is to be derived from the effect 
of the whole. One particular fact, isolated from the others, 
viewed by itself—might appear entirely unimportant: cs- 
nected with others, it may become very important. Every 
one acquainted with circumstantial testimony, knows this 
to be so. In fact, its force and power to convince is this 
union of separate and distinct circumstances into one con- 
tinuous chain, which, being at last connected with the pris- 
oner, produces that state of mind in the jury, which enables 
them to pronounce him guilty. It was this principle which 
the Judge had in view—he did not intend, that the jury 
should not look at, or consider, the several circumstances 
given in evidence ; for, they could come to no just conclu- 
sion without doing it. AH that he meant, was, that they 
must draw their conclusions from the whole of the circum- 
stances, and pronounce their verdict, as that conclusion 
should direct. If, in the concluding remarks of his Honor 
there {fs error, it is one in favor of the prisoner, and which 
could certainly do him no injury. The widest range was 
given to them. They had just previously been instructed, 
“if there is any reasonable hypotheses, consistent with his in- 
nocence, {believing the facts to be true beyond a reasonable 
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doubt,) then he ought to be acquitted” ; and, in conclusion, 
he tells them, in substance, “if you believe the facts to be 
as testified to, and can suppose any case, in which they do 
not apply to the prisoner, it is your duty to make the 
position, and acquit him.” ‘Taking the whole of whet as 
Judge said on this point, we repeat, the prisoner has no- 
thing to complain of, and there is no error, State v Swink, 
2 Dev. & Bat. 9, 

In the argument of the case, it was contended by the 
prisoner’s Counsel, that, from the discrepancy in the testi- 
mony of the medical witnesses, the jury could not, and ought 
not, to say, that the deceased came to her death by violence 
at all. His Honor instructed the jury, that that was the 
first point to be ascertained by them ; and then left it to 
them to say, how the fact was under the evidence. This 
was all he could do. It was a matter of fact, exclusively 
for their consideration. | 

We have carefully, and with much solicitude, examined 
the evidence in the case, and the exceptions brought before 
us, fully sensible of the importance of the enquiry and our 
own responsibility, and are constrained to say, that in his 
Honor’s charge, and in the reception and rejection of evi- 
dence, there is no error—that the law has been fairly ad- 
ministered, and that the prisoner has no just cause of com. 
plaint. 

We have examined the record, and find no cause there, 
why the judgment should be arrested. 

This opinion must be certified to the Superior Court of 
Cabarrus County, that it may proceed to judgment accord- 
ing to law. 


Pas Curiam. Ordered accordingly. 
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ADMINISTRATORS. 


Ser Execurors anp Apmr’s. 


APPEALS. 


Ser Paacrice AND PLEADING. 


BAILMENT. 
Where a bailment is made by 


one of two tenants in com- 
mon, and the bailee under- 
takes to hold for him, and 
subject to his order alone, 
the bailee is not estopped 
as to the other tenant in 
common, but, in an action 
by the two jointly against 
him, may show that the 
true title is in a third per- 
son. Pitt v Albritton, 74. 


BASTARDY. 

. Where, under an order of 
the County Court, in a 
bastardy case, the defend- 
ant gave a bond, to com- 
ply with any order of the 
County Court in that case, 
arid the Court ordered that 
he should immediately pay 
to the woman a certain 


sum then ascertained to , 








be due ; Held, that the wo- 
man might release her in- 
terest in the said sum, and 
that such release would 
bar an action for the same, 
where she was the relator 
and the suit brought in the 
name of the State, to 
whom the bond was pay- 
able. State v Ellis, 264. 


. Although a bastard be 


born in one county, yet if 
the mother and child after- 
wards remove to another 
county, and there acquire 
a residence before procee- 
dings in bastardy are had 
against her, those procee- 
dings must be in the latter 
county, which is alone re- 
sponsible for the mainte- 
nance of the bastard. State 
v Jenkins, 121. 


BONDS AND NOTES. 


1. A bond was given to an 


officer, to indemnify him 
for selling under an execu- 
tion at the instance of “J. 
H. against W.” Held, that 
to entitle the officer to re- 
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. Where one of the subscri- 


. The legal effect of the sale 


cover on this bond, he 
must show that he sold un- 
der the execution mention- 
ed inthe bond. Dickinson 
v Jones, 45. 


bers tothe Wilmington and 
Manchester Railroad Co., 
under the charter granted 
by the legislature in 1846, 
ave his note for the first 
instalment to one of the 
Commissioners, appointed 
to take subscriptions for 
the use of the Company, 
instead of paying the cash; 
Held, Pearson, J. dissent. 
that the subscription was 
not void, and that the pay- 
ee could recover on the 
note. McRae v Russell, 

224. 


and delivery of a bond, 
without endorsement, is 
not to pass the legal title 
to the purchaser, for the 
vendor may release it if 
he thinks proper, to the 
maker of the bond. But the 
purchaser is constituted 
the agent of the vendor, 
and the money vested in 
him as legal owner, the 
moment it 1s collected; for 
the chose in action,of which 
the vendor was the legal 
owner, is extinguished by 
an act, which he had au- 
thorised to be done, to wit, 
the reception of the mon- 
ey. The money then vests 
in the purchaser, as legal 
owner, by force of the con- 
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4. 


by became executed. Hoke 
v Carter, 324. 
Therefore, where such a 
purchaser obtained judg- 
ment in the name of the 
vendor, and the sheriff col- 
lected the judgment, and, 
after notice by the pur- 
chaser, paid the money to 
the vendor: Held, that he 
was, notwithstanding, an- 
swerable to purchaser for 
the amount. Ibid. 


. Where A gave B a bond 


for fifty dollars, and, at the 
same time, it was agreed 
by parol, that, whenever A 
paid certain costs ina suit 
then pending between the 
parties, the bond should be 
surrendered and given up, 
and A afterwards paid the 
costs; Held, that this was 
competent and sufficient 
evidence of the discharge 
of the bond. Walters v 
Wheeler, 28, 


CONSTABLES. 


Where a Constable was ap- 





tract of sale, which there- 


pointed at February Term 
1848, and in August 1848, 
a claim was put in his 
hands for collection, oa 
which he obtained a judg- 
ment and stay was granted 
by a magistrate, which ex- 
pired during February 
Term, 1849. when the said 
constable was not re-ap- 
pointed at February ‘Term 
1849, but in July feilowing 
was appointed p trans she- 
riff, and then took out ex- 
ecution on the claim, col- 
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lected it, and failed to pay 
it over ; Held, that he was 
not responsible on his con- 
stable’s bond, no default 
having been committed du- 
ring the year of his ap- 


pointment. State v Mc- 
Gowan, 44. 
CONTRACT. 


. In an action on express 
contract for the price of 
Rope sold and delivered, 
where no price was agreed 
upon, the defendant can 
only show what was the 
market price, generally, of 
rope of this kind, at the 
time of the sale, but cannot 
show what was the real or 
actual value of the article 
sold, so as to reduce the 
amount, which tlie plain- 
tiff would be entitled to re- 
cover, below the market 
price at the time. Dickson 
v Jordan, 79. 

. Where an agreement pur- 

ported to be between A. B. 

“for and on behalf of the 

Albemarle Swamp Land 

Company of the one part,” 

and “B. R. of the other 

part,” and stipulated, that 
the party of the sec- 
ond part should get “on the 
land of the party of the 
first part” a certain quan- 
tity of lumber, and deliver 
it, &c., and in the conclu 
sion it is said, “in witness 
whereof A. B. for and on 
behalf of the party of the 
first part, being the Albe- 
marle Swamp d Com- 





pany,” and B. R. as: the 
party ‘of the second part, 
ave hereunto set their 
hands and seals, and the 
agreement was signed’ by 
“A. B. for and in behalf of 
the Albemarle Swam 
Land Company ;” Held, 
that this was a contract 
between the Company and 
B. R., and that A. B. could: 
support no action for a 
breach of it in his own 
name, but that the action 
must be in the name of the 
Company. Whitehead v 
Reddick, 95.. 


. A and B entered into the 


following agreement in 
writing: “Sold to B one 
gray filly, for one hundred: 
and fifteen bushels of corn, 
which the said filly stands 
good to the said (A) as his 
own right and property, 
until she is paid for.” Sign- 
ed and sealed by A. Held, 
that the legal title to the 
mare still remained in A, 
and that the sale was only 
conditional. Parris v Ro-. 
berts, 268. 


. When work is done under 


a special contract, and not 
completed within the time 
limited, but is carried on 
after the day, with the as- 
sent of him for whom it 
was done, the party con- 
tracting to do the work is 
confined under the com- 
mon count, to the rate o 

compensation fixed by the 
contract, when no further 
special contract is made. 
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The rule to ascertain the ,2. Interpretation by 


damages is, if the work | 
contracted for is worth 
the sum agreed on, what 
is it worth as done ?— 
Farmer v Francis, 282. 
When property bargained 
for is delivered, an action | 


for the price agreed upon, 


cannot be defeated, except 

in cases where, if the mo- | 
ney had been paid, it might 
be recovered back in an | 
action for money “had and 

received.” There must be 

a total failure of consider- | 
ation. As, when the pro- | 
perty is retained by mutu- | 
al consent, or is never de- | 
livered, or a counterfeit | 
bill is received, an action | 
for the price agreed to be | 
paid may be defeated ; but | 
otherwise, if the property | 
is delivered, although it | 
turns out to be unsound, | 
and of no value ; or if the | 
bill is genuine, though up- | 
on an insolvent bank. Mc- | 
Entire v McEntire, 299. 


COUNTIES. 


. As the legislature may | 
constitute t wo counties 2. 


out of one, it may also, as | 
incident to that power, | 
direct a fair and reasona- | 
ble division to be made | 
between them of any fund | 
before raised by levies on | 
the inhabitants of both the | 
counties in common, and | 
to provide for enforcing 

payment thereof by those 

who have it in hand.— | 
Love v Schenck, 304 | 


‘3. 





the 
Court of the several acts 
relating to the division of 
the Counties of Lincoln, 
Catawba and Union.— 
Ibid. 
The act of Assembly, re- 
quiring the payment of 
certain moneys by the 
County of Lincoln to thé 
County of Gaston, (refer- 
red to in Love v Schenck, 
ante p. 304,) applies only 
to such persons as had the 
fund, or a part of it, in 
hand at the passing of the 
act, or might have it after- 
wards. It does not charge 
one, through whose hands 
the money had merely 
pa and from whom it 
ad been taken by the 
Court, before the enact- 
ment of the Stature.— 
Love vy Ramsour, 328 


DEEDS. 
Although a deed is mado 
to include more land than 
was sold, it is not, on that 
account, fraudulent, but it 
is only void for the excess. 
Judge v Houston, 108 
Where a deed for land, 
after setting forch the par- 
ties, the description of the 
jand and the interest con- 
veyed, goes on as follows: 
“to have and to hold the 
above described peice or 
parcel of land, free and 
clear from me, my heirs, 
executors, administrators 
and assigns, and from all 
other persons whatsoever, 
unto the said, &c.” Held, 
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that this clause contained 
a covenant for quiet en- 
joyment. Midgett v 
Brooks, 145 

. No precise or technical 
language is required by 
law, in which a covenant 
shall be worded—any 
words, which amount to, 
or import an agreement, 
being under seal, are suffi- 
cient. Ibid. 

. A., having a life estate in 
two negroes, executed an 
instrument, in which were 
the expressions “which 
right and title I relinquish 
to B. for value received,” 
which instrument was 
signed, sealed, witnessed 
and delivered. Held, that 
if this be not good asa 
release, technically, it is 
good asa bill of sale or 
deed of gift. McAlister v 
McAlister, 184 


. When a deed by a hus- 
band for a slave was sign- 
ed and sealed, but not de- 
livered, in the presence of 
a subscribing witness, but 
was afterwards delivered 
by the husband to his wife 
for the benefit of the gran- 
tee: Held, first, that the 
delivery was good and 
enured to the benefit of 
the grantee—Held, sec- 
ondly, Pearson, J., dis- 
sentiente, that when the 
deed was signed, sealed 
and attested by a subscrib- 
ing witness, a delivery, 
not in the presence of the 


attesting witness, might | 





be proved by a third per- 
son, so as to satisfy the 
requisitions of our Statute 
relating to the transfer of 
slaves. Gaskill vy King, 

211 


. A deed is valid in a Court 


of Law, notwithstanding 
any fraud in the consider- - 
ation of the deed or in any 
false representation of a 
collateral. fact, whereby 
-he party was induced to 
enter into the contract by 
executing the intrument. 
Gant v Hunsucker, 254 


. The date of a deed or 


other writing is prima fa- 
cie evidence of the time of 
its execution, upon the 
principle, that the acts of 
every person, in transact- 
ing business, are presumed 
to be consistent with 
truth, in the absence of 
any motive for falsehood. 
Lyerly v Wheeler, 290 


Ser Fravps—Fravps,Srar. 


OF, 


DEVISES & LEGACIES. 
1. A bequeathed as follows: 


“I loan to my wife Chari- 
ty, one negro man Primus” 
(and other negroes); “also, 
she may take choice of 
any one of the negroes be- 
longing to my estate,which 
I may not give away,” &c. 
“and at the death of my 
wife, the negroes I have 
loaned to my wife, and 
their increase, 1 want to 
be equally divided between 
ny four grand-children, A, 








B &c.” Held, that the wife 
took a life estate only in 
the negro girl selected by 
her from those not given 
away. Hyman v Williams, 

92 
2. A residuary clause ope. 
rates as a limitation of the 
interest of the tenant for 
life, and passes it over as 
effectually as if there had 
been an express limitation 
over of the specific thing. 
Ibid. 


3. Where a decree is made 


in the County Court in fa- 
vor of the plaintiffs, on a 
petition for a legacy, in 
which theré are several 
plaintiffs, one of whom is 
the executor of a deceased 
legatee, and this executor 
dies before satisfaction or 
execution sued, the right 
to the legacy of the deceas- 
ed legatee vests in the ad- 
ministrator de bonis non, 
but he is not entitled to 
have execution until he has 
made himself a party, eith- 
er by sci. fa. or according 


to the course of Courts of 


Equity. Ellison v. An- 
drews, 188. 
4. Where several legatees or 
distributees obtain a de- 
cree against executors or 
administrators for a mon- 
ied legacy, the decree is 
several, and each is enti- 
tled to a separate execu- 
tion for his share. Ibid. 

5. Suits for legacies, distrib- 
utive shares, and filial por- 
tions, given in the Courts 


INDEX. 





of law by petition, are con- 
sidered in the nature of 
proceedings in Equity, in 
respect to the pleadings, 
taking the accounts, de- 
creeing and rehearing, or 
reversing. And so, also, 
as to process on the de- 
crees. Ibid. 


. When, in a suit by lega- 


tees against the adminis- 
trator with the will annex- 
ed, it was decreed that the 
administrator should de- 
liver to three of the four 
legatees, entitled to legacy 
of slaves, their respective 
shares, which was done, 
and as to the other share, 
(the legatee being in parts 
unknown) it was decreed 
that this share should be 
allotted to the administra- 
tor, &c. “for the use” of 
such legatee,upon the trust 
declared in the will, &c., 
and the administrator un- 
der this decree kept pos- 
session of the share of the 
slaves thus allotted, and 
hired them out, and depos- 
ited the hires in Court; 
Held, that this amounted 
to an assent to the said 
last mentioned legacy. 

Buffaloe vy Baugh, 201. 


7. The act of 1844, ch. 83, 


making devises to operate 
on such real estate as the 
testator may have at the 
time of his death, was al- 
together prospective, and 
did not extend to wills 
made and published before 
the time when the act went 
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into operation, though the 
testator did not die until 
afterwards, unless there 
be a re-publication of the 
will, after the act went 
into operation. Williams 
y Davis, 21 
8.° The term “ property,” in 
its legal sense, does not 
include choses in action, 
and in reference to person- 
alty, is confined to ‘ goods,’ 
which embraces things in- 
animate, as furniture, &c. 
and to “chattels,” which 
term embraces living 
things, as horses, &c.— 
Pippin v Ellison, 61 
. Where a testator devised 
all his “ property” to his 
wife for life, and directed 
that, after her death, “ it 
should be sold,” &c. Held, 
that choses in action did 
not pass. Ibid. 

10. A devised to his son a 
tract of land “for and du- 
ring his natural life,” and 
after his death “to the 
heirs of my body, to be 
equally divided between 
them, to them and their 
heirs forever,” and if he 
dies without heirs of his 


body, living at the time of 


his death, then to his 
daughter. Held, that un- 
der this devise, the son 
took only a life estate.— 
Moore v Parker, 123 
EJECTMENT. 
1. A. in 1793, took posses. 
sion under color af title, 
to land, which had been 


previously granted. to an- 
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other, and died in 1794, 
leaving a will. In. 1796, 
B. a son, but not a devi- 
see of A., took ion 
without color of title; and 
continued in the uninter- 
rupted possession, exercis- 
ing acts of ownership, for 
more than twenty years ; 
Held, that B’s title was 
perfected by. such posses- 
sion. Smith v Bryan, 11 


2. Even if B. were a trustee 


under the will of C., C.’s 
heirs cannot dispute his 
title at law, much less can 
a mere wrong-doer. Ibid. 


. Where A. had leased land 


to B. for the year 1848, 
and during the year 1848, 
while B. was in possession 
under the lease, A execu- 
ted to C a deed purporting 
to convey to him the fee 
simple, and thereupon, C, 
on the 25th of December, 
1848, commenced an ac- 
tion of ejectment against 
B; Held, that the action 
would not lie, because at 
the date of the demise, C 
had not the right of entry. 
Price v Osborne, 26 


. Where A lives upon land 


together with B, who 
claims the title, and the 
land is sold under an ex- 
ecution against A in an 
action of ejectment, by the 
purchaser under the exe- 
cution, brought against A, 
the latter cannot protect 
himself from the action by 
setting up the title of 1}. 
Judge v Houston, 108 











5. But, by Pearson J., if B, 
in such a case, after judg- 
ment, can satisfy the 
Court, by proper affidavits, 
that he had a bona fide 
claim of title and is iu pos- 
session, the Court has pow- 
er to order the writ of 
possession not to be issued 
until the plaintiff brings 
an action of ejectment 
against him. Jbid. 

. A purchaser of land is a 





eet in estate with the | 2. 


argainor, and has the 

right, where necessary, to | 
use the name of the bar- 
gainor to effect a recovery 
in ejectment, and, also, to | 
take possession in his 
name. Posten v Henry. 

339 | 
7. On the trial of an action | 





of ejectment, the Court | 
may, in its discretion, al- | 3 


low one of the lessors to | 
be stricken out of the de- | 
claration, upon the costs | 
being deposited in Court, | 
and mutual releases exe- | 
cuted. The party strick- | 
en out may then be a wit- | 
ness, as if his name had | 
never been in the declara- | 
tion. Carson v Smart, 369 | 
. In ejectment all the co- | 
tenants need not be joined | 
in the demise. bid. 
9. Anentry, under a deed, 
into a part of a tract of 
land, shall, as against a 
mere wrong-doer, be con- | 
sidered an entry into the | 
whole—it not appearing | 
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that any one else has pos- 
session of any part. Os- 
borne v Ballew, 373 


ELECTIONS. 


. One, who votes illegally 


at an election of sheriff, 
cannot defend himself a- 
gainst an indictment, upon 
the ground that the elec- 
tion was conducted irreg- 
ularly. State vy Cohoon, 

178 

The County Court, a ma. 
jority of the acting justi- 
ces being present, is the 
tribunal to decide all con- 
tested elections of Sheriffs; 
and the validity of th; 
election or any alleged ir- 
regularities can only be 
objected to in a direct pro- 
ceeding before that tribu- 
nal. Ibid. 

A bond, given for money 
lost upon a wager on ths 
result of a public election, 
though neither of the par- 
ties be a voter, is based 
upon an illegal considera. 
tion, being against public . 
policy, and 1s therefore 
void. Bettis v Reynolds, 

344 


EMANCIPATION. 


. The plaintiff, a colored 


person, claimed to be free, | 
and for the purpose of pro- 
ving it, introduced a rec- 
ord of Craven Count 
Courtin 1807, setting fo 

a petition in the naine of 
William Jessup, praying 
for liberty to emancipate 
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certain slaves owned by 
him. for meritorious servi- 
ces—the order of the Court 
that William Jessup have 
leaye to emancipate the 
slave mentiened, among 
whom was the slave by 
the name of Sinah—and 
the copy of the bond filed, 


as directed by the act of 


1796. Heid, that the eman 

cipation of the said Sinah 
was completely effected by 
these proceedings; that the 
petition rs | forth the 
master’s wish, then to 
emancipate for meritorious 
services, the judgment of 
the Court, and the grant- 
ing to the master liberty 
to emancipate, beirg en- 
tered of record, make the 
liberation required by law 

Stringer v Burcham, Al. 
. Alter an acquiescence for 
thirty years by the public, 
in the enjoyment of her 
freedom, every presump- 
tion is to be made in favor 
of her actual emancipa- 
tion, especially against a 
trespasser and wrong-doer. 
Ibid. 


EVIDENCE. 

. Where A gave B a bond 
for fifty dollars, and, at the 
same time. it was agreed 
by parol, that, whenever 
A paid certain costs in a 
suit then pending between 
the parties, the bund should 
be surrendered aod given 
up, and A afterwards paid 


the costs; Held, that this | 
2 





399 


was competent and suffi. 
cient evidence of the dis- 
charge of the bond. Wal- 
ters v Walters, 28 


. The delivery of a deed is 


a question of fact, and the 
law has prescribed no par- 
ticular form in which it 
shall be made. Floyd v 
Taylor, 47 


. When any circumstances 


are proved, no matter how 
slight or inconclusive,— 
from which a delivery may 
be inferred, the party rely- 
ing on them has a right to 
have them submitted to a 
jury, and it is error ina 
Judge to instruct them that 
there is no evidence of a 
delivery. Did. 


. The presu:ption of death, 


arising from the absence 
of a party for more than 
seven years, is not remo- 
ved by proof of a rumor, 
during that time, of his be- 
ing alive, which ruimor, 
upon investigation, turns 
out to be without founda- 
tion. Moore v Parker, 123. 


. It is an established rule in 


the law of evidence, that 
in matters of art and sci- 
euce, the opinions of ex- 
perts are evidence, tuuch- 
ing questions in that par- 
ticular art or science, and 
it is competent to give in 
evidence such opinions, 
when the professors of the 
science swear they areable 
to proncunce them in an 

particular case, althoug 

at the same time they gay 
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that precisely such a case | 


had not before fallen under 
their observation, or under 
their notice in the course 
of their reading. Séate v 
Clark, 151. 


The effect of the evidence is 


of course to be decided by 
the jury. bid. 


6. After the death of a hus- 


band, the wife is a compe- 
tent witness to prove the 
execution of a deed made 
by him in favor of a third 
person. Gaskill v King,211 
7. In an action brought by a 
mortgagee against a cred- 
itor of the mortgagor, 
claiming property under 
an execution against the 
mortgagor, it being alleged 
that the mortgage was 
made with a fraudulent in- 
tent, the declarations of 
the mortgagor, immediate- 
ly before and in contem- 
plation of the act, may be 
given in evidence against 
the mortgagee. His dec- 
larations after the act are 
not admissible in evidence. 
Harshaw v Moore, 247. 
8. On an indictment for per- 
jury, in swearing that A, 
one of the several assail- 
ants in an affray, struck 
the defendant, when it ap- 
peared that A did not, but 
another assailant did strike 
the blow, it was compe- 
tent for the defendant, in 
order to disprove a corrupt 
motive, to shew that, im- 
mediately on his recovery 
from the unconsciousness 
occasioned by the blow, 
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he had given the same ac- 
count of the transaction as 
he did in his testimony be- 
fore the court, on the trial of 
the case, in which the per- 
jury was charged. State v 
Curtis, 270 


. On the trial of an eject- 


ment, it became important 
to prove that the defend- 
ant was the tenant of A. 
To prove this, the plaintiff 
called A, who proved the 
fact, and, on cross-exami- 
ination, produced a con- 
veyance, dated more than 
seven years before the 
commencement of this 
suit, and swore that he 
had been continually in the 
peaceable and adverse pos- 
session. The counsel for 
the plaintiff was then a- 
bout to urge to the jury 
that A’s testimony, as to 
the time he obtained sa:d 
deed, was false, and that 
the deed was antedated. 
The Court informed the 
counsel, that, as he had in- 
troduced A? as a witness, 
he could not discredit him 
before the jury; that he 
might have proved by oth- 
er testimony, that the wit- 
ness was mistaken, and 
that the facts were other- 
wise. The Court permit- 
ted the deed to be given to 
the jury for their inspec- 
tion, that they might de- 
termine from the tace of 
it, whether it was anteda- 
ted or not. ‘Phe Court 
then instructed the jury, 
that it they believed, trom 
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* an inspection of the deed, 
that it had not been in ex- 
istence for seven years or 
more before the action was 
brought, they should find 
for the plaintiff; but it did 
not lie in the mouth of the 
plaintifl to say, that his 
witness, A, was unworthy 
of credit; and particularly, 
as the plaintifl was not en- 
titled to recover, unless 
that part of A’s testimony 
in relation to the posses- 
sion was believed. The 
plaintiff had no right to 
ask them to believe so 
much of A’s testimony as 
was in his favor, and to 
discredit him as to the bal- 
ance. Hicev Cox 315. 
10. Held that the charge of 
a Judge should be taken as 
a whole—that all he says 
upon any one particular 
point should be taken to- 
gether, and that, thus view- 
ing it, the charge of the 
Judge in this case was cor- 
rect. Ibid. 

11. The party producing a 
witness shall not be allow- 
ed to prove him corrupt. 
He may prove that he is 
mistaken, or that the fact 
sworn to is other than is 
represented by him. Ibid. 
12. There is a distinction 
between discrediting a 
witness, and shewing that 
the facts are different from 
what he has represented 
them. In the latter 


case, the discrediting of 
the witness is incidental, 








not primary. The evi- 
dence may be discredited, 
and the integrity of the 
witness remain unim- 
peached. Ibid. 


13, Pearson, J. dissented, 


as to the construction of 
the Judge’s charge. Ibid. 


14, When a grant calls for 


the line of an:old grant, 
the rule is, that it must go 
to it, unless a natural o 

ject or a marked tree is 
called fur, and, before the 
calls of the junior grant 
can be ascertained, those 
of the old must be located. 
Dulav McGhee, _ 332 


15. Under the act of 1846, 


a party may read a regis- 
tered copy of a deed to the 
other party, who has it in 
possession, without notice 
to produce the original, in 
the same manner as he can 
read a copy of a deed to 
himself. Carson v Smart, 

369 


16. On a trial for murder, 


charged to have been 
committed by a husband 
on his wife, the State has 
a right to prove a long 
course of ill-treatment by 
the husband towards the 
wife. State v Rash, 382 


7. Whether an alleged sub- 


sequent reconciliation be- 
tween the parties is real 
or pretended, so as to af- 
fect the question of malice, 
is a matter for the decis- 
ion of the jury. Ibid. 


18. Proof of the declarations 


of the deceased wile, offer- 
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ed by the husband, that 
she had been guilty of 
adultery, was properly re- 
jected by the Court, be- 
cause it was irrelevant to 
the issue, and because it 
would have gone strongly 
to prove the malice charg, 
ed on the husband. Jbid. 
EXE ‘UTIONS. 


. If, in the case of a fieri fa- | 


cias for the sale of the 


Jai ds of a deceased debtor, | 


the heirs should be named. 
yet this is not necessary, 
when the will is a vendi 
tiont exponas, the | .nd ha- 
ving been ascertained by 
the levy and return of a 
constable. Smith v Bryan, 
11 
. A sheriff is not hound. like 
a constable, to any partic- 
uarity in his return of a 
kevy ona fi. fa. Judge v 
Houston. 108 
. An officer may levy an 
execution upon a standing 
crop, provided it is matu- 
red ‘The act of 1844, ch 
35, prohibiting officers 
from levying executions 
“on growing crops,” em- 
braces only crops which 
are not matured. Shannon 
v Jones, 206 
. If an officer sells under an 
execulion a growing crop. 
and the purchaser af.er- 
wards gathers it, the offi- 
cer, if he had no authority 
to sell under his execution, 
is as liable in an action of 
trover as the purchaser. 
Ibid. 
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5. The title to land, sold un- 


der execution, vests in him 
to whom the officer makes 
the deed. Carson v Smart, 

369. 


. A deed made by a sheriff 


or Coroner, under a sale 
by execution, passes the 
title, notwithstanding a 
third person may, at the 
time, be in adverse posses- 
sion. Ibid. 


. When a person takes a 


deed trom a debtor, while 
the land is subject to a 
levy, under which it is af- 
terwards sold, he stands in 
no better situation than 
the uebtor, whose place he 
has takeu. Lbid. 


EXECUTORS AND AD. 


MINISTRATORS. 


1. Upon the death of an ad- 


ministrator, the duty of 
settiing up the estate de- 
volves on the administra- 
tor de bonis non. The 
representauve of the first 
adininistrator has noth ng 
to do with it, except to 
account for and deliver 
over to the aaministrator 
de bonis non, such assets 
as may remain undispused 
of serebee v Baxter, 64 


. Creditors cannot sue him 


directly, nor have they a 
right of action on the first 
admiuistrator’s bond; for 
the bona does not va 

nor . dd to .he duties or li- 
bilities of an administra- 
tor, but merely increases 
the security for perform- 
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ance of his duty. Jbid. 

. A judgirent obtained by 
a creditor against the ad- 
mioistrator de bonis non, 
ascertaining the amount 
of the debt, but declaring 
that this administrator has 
no assets, will not vary 


the principle. Ibid. 


40% 
FRAUDS—STAT. OF. 


1. A contracted to purchase 


from B a tract of land, at 
a stipulated price. and gave 
his written obligation to 
that effect. Afterwards, C, 
by parol, agreed to pur- 
chase A’s interest in the 
contract, and A, by en- 
dorsement on his obliga- 


tion, directed B to convey 
to C. Held, that the con- 
tract between A and C 


FRAUDS ANDFRAUDU- 
LENT CONVEYANCES. 
1. Where a deed of trust, 


conveying a debtor’s pro- 
perty, for the satisfaction 
of certain creditors, is ne- 
cessary to support an ac- 
tion against persons claim- 
ing as purchasers under 
execulions against the 


grantor, and it Isnot shown 
that, independent of the 


property conveyed, the 
grantor had enough, at the 
date of the deed. to satisfy 
other creditors, the party 
relying upon the deed must 
produce evidence of the 
existence of the debts 
therein mentioned, as the 
bonds, notes, judgments, 
&c., or at least of such an 
amount of them as will 
show prima facie, that the 
transaction ws bona fide 
Feimester v McRorie. 287. 
2. When this prima facie ev- 
idence has been given by 
the grantee, the onus of 
proving any fraud, alleged 
to impeach the deed, is 
thrown upon the party al- 
leging such fraud. Ibid. 





was void by the statute of 
frauds, and, of course, no 
action could be sustained 
onit. Simms v Killian,252. 


2. A parol agreement by C, 


to execute at another time, 
a covenant to convey to 
D title to a certain piece 
of land, is void under our 
statute of frauds. Ledford 
v Ferrell, 255 


GRANTS. 

. Under the Act of 1842~’3, 
ch. 36. sec. 1, the Literary 
Board can acquire no title 
to land, aileged to be tore 
feited by a grantee from 
the State, for non payment 
of taxes, unless some pro- 
ceeding has been first had 
on the part of the State, 
or its assignees, the Presi 
dent and Directors of the 
Literary Fund, so as to 
give to the grantee, his 
heirs or assigus, “a day in 
Court,” an epportunity to 
show, that the arrearages 
of the taxes had in tact 
been paid within the year. 
Phelps » Chesson, 104 
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2. Anestate once vested can- 
not be defeated by a con- 
dition or forfeiture, with- 


out some act on the part cf | 


the grantor or his heirs, 


by which to take advan- | 


tage of the condition or | 


forfeiture, even when the 


words of the condition are, | 


“the estate shall thereupon 
be void and of no effect,” 
which words have the 
same legal import as the 


words “ipso facto void.” | 


Ibid. 

3. On a petition to vacate a 
junior grant by more than 
one person, when one only 
had any existing title to 
the premises, the misjoin- 
der is no bar toa judg 
ment vacating the grant. 
Holland v Crow, 275 

4. The relators have a right 
to this remedy, whether 
they prove any actual da. 
mage or not ; for the sub. 
sequent grant Is per sea 
cloud upon the owner’s ti 
tle, and so, a grievance to 
him. Jbid. 

5. Parties claiming under a 
junior grant cannot im- 

ach an elder one direct 
y ; much less can they do 
it in a collateral manner. 


bid 


INDICTMENT. 
1. Where an_ indictment 


for libel, charged that the 
defendant set up, in pub- 
lic, a board, on which was 
a painting or picture of a 
human head, with a nail 
driven through the ear and 
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a pair of shears hung on 
the nail, and the proof was, 
that a human head, shew- 
ing a side face with an 
ear, a nail driven through 
the ear and a pair of shears 
hung on the nail, was in- 
scribed or cut in the board, 
by means of some instru- 
ment, but was not paint- 
el; Held, that there was 
a fatal variance between 
the allegation and the 
proof, and that the defend- 
ant must be acquitted.— 
State v Powers, 5 


. It is not a sufficient justi- 


fication for a person, who 
does an unlawful act, to 
shew that he did believe 
it unlawful. When the 
act is unlawful and volun- 
tary, the guo animo is in- 
ferred necessarily from the 
act itself. State v Pres- 
nell, 103 
A proprietor of a mill, 

who cuts a canal across a 
public road, whereby the 
passage along the high- 
way Is obstructed, and 
those who are in posses- 
sion of the mill claiming 
under him and using the 
canal, are liable to an in- 
dictment for such obstruc- 
tion, the one for ereating 
and the others for contin- 
uing the nuisance. But, 
if a bridge is erected ever 
the canal, neither is in- 
dictable, simply for suffer- 
ing the bridge to be out of 
repair. State v Yarrell, 
130 











4. 


on 
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Where a public law im- 
poses a public duty, the 


omission to perform the 


duty is indictable; but, if 


it is not an absolute duiy, 
but a conditional one, de- 
vendent upon the honest 
exercise of the judgment 
of the person or persons, 
to whom it is submitted, 
whether it is to be per- 
formed or not, the omis- 
sion to perform it, per se, 
is not an indictable atience. 
State v Williams, 172 
Thus, where an indict- 
ment charged that the 
Wardens of the Poor had 
omitted to make by-laws, 
rules, and regulations for 
the comfort of the poor, 
under the act, Rev. Stat. 
ch. 89, sec. 13, Held that 
the indictment would not 
lie, because the duty, im- 
posed upon the wardens 
by that act, was a discre- 
tionary one, to be exer cis- 
ed as they might deem ex- 
pedient. Ibid. 


. An indictment for mali- 


cious mischief, must either 
expressly charge malice 
against the owner, or fully 
otherwise describe the ol- 
fence. State v Jackson, 

329 
Setting forth in the in- 
dictment that the act was 
done “feloniously, wiliul- 
ly and maliciously,” with. 
out averring that it was 
done “m:schievousiy,” or 
with malice against the 
owner, is not suilicient. 


Ibid. 
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INSOLVENT DEBTORS. 
Where a party who has been 


arrested upon a ca. sa. 
gives bond for his appear- 
ance, &c., he may, when 
a judgment is moved fora 
breach of the bond, adduce 
any matter, which amounts 
to a defence. Robinson v 
McDugald, 136 


JOINT JUDGMENTS. 


By Pearson, J. Where two 


or more joint obligees, who 
are not partners in trade, 
take a joint judgment, how 
far, and. in what manner, 
the right of survivorship is 
abolished in this State, in 
regard to such joint judg- 
ments, by force of the act 
of 17324, Rev. Stat. ch. 43, 
sec. 2, is an open question. 
Lillison vy Andrews, 188, 


JURY. 


A person who is exempted 


by law from serving on ju- 
ries, is not bound to serve 
on a special venire. State 
v Whitford, 99. 


JUSTICES orrue PEACE. 
1, Where a judgment was 


rendered by a justice of 
the peace against an ab- 
sent party, aud the party 
within ten days thereafter 
applied for relief, under the 
act of Assembly, Rev. Stat. 
sec. 15, the justice has no 
right summarily to vacate 
the judgment. Such an or- 
der is void. Sloan v M-- 
Lean, 2tiV. 


2. It was the duty of the jus. 
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tice to issue a notice to 
the opposite party, and an 
order to summon witn ess- 
es, and produce all the pa- 
pers belore him, or some 
other justice, at some day | 
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has expired or been legally 
surrendered. Kluge v. 
Lacbenour, 130. 


LIMITATIONS—STAT- 


UTE OF. 


within thirty days, in the | 1. In detinue by a husband 


meantime directing a for | 
bearance of proceedings, | 
on which appuinted day | 
the case should be recon. | 
sidered. [bid. | 
. When a justice, on such | 
application, made au order | 
at once vacating the judg | 
ment, and no turther pro- | 
ceedings had thereon ;— 
daeid, that the order not | 
being warranted by law, | 
the original judgmeut re- | 
mained in full force. Jbid. | 


LESSOR anno LESSEE. 


1. Where the owner of land, 


to which a ferry is annex- | 
ed, as a franchise, leases | 
the lund together with the | 
ferry, he is not respuusible | 
fur avy damage sustained | 
by a third person, from the | 
mismanagement of the ier- 

ry, While iu possession of | 
the lessee. Biggs v Fer 

rell, 1. 


2, When there is 9 lease of 


a house, aud a person lives | 
in it by au assigumeut or | 
undertaking trom the les | 
see, or by her liceuse | 
merely, and at her will, he 
he 1s coucluded trom ques- 
tioning the jessur’s ule ; 
tor he came in under him, 
and cannot withhold the | 
possession, when the term 


and wife for a slave, when 
it appeared that the slave 
had been given to A for 
life, and after death to the 
feme plaintiff, who, at the 
‘death of the tenant for life, 
was an infant and married, 
and had never since been 
discovert; Held. that the 
acilion was not barred by 
the statute of limitations. 
McLean v Jackson, 149. 


. On the compromise of a 


suit, the defendaut agreed 
to pay the fee ot the plain- 
tifl’s attorney —neglected 
to do so, and the plamtiff 
was obliged to pay it him- 
self. Held, that the statute 
of limitatious did not begin 
to run against the plaim- 
tiff’s claim, uotil he paid 
the money, and that it was 
not necessary to give no- 
tice of the paymeut to the 
other party, to eutitle the 
plaintiil to bring his suit. 

Deaver vy Carter, 267. 


MILLS. 


. In a proceeding, uuder our 


Stutute, to recover daima- 
ges tor overflowing land 
by amiil puud, it is not 
necessary Uiat a copy of 
the peuuuon should be 
served on the defendant. 
It is sutlicient ior the plain- 
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tif to give the defendant 
ten days notice, in writing, 
of his intention to file the 
petition. Cox v Buie, 139 
. In a proceeding to recov- 
er damages for ponding 
water by a mill dam, un- 
der our act of Assembly, 
the verdict of the jury and 


the judgment of the Court |: 


thereon are conelasive as 
to the assessment of dam- 
ages, up to the time when 
such judgment was ren- 
dered. eatty vy Connor, 
341 
. An application for relief 
from damages, assessed for 
a period aque to the 
time of the judgment, can 
only be heard if the dam 
is taken away or lowered. 
The washing out of the 
channel and other causes 
of a similar kind, furnish 
no reason for abating the 
damages. Ibid. 


PRACTICE ann PLEAD- 


ING. 
1. Where a judgment has 
been had in the Superior 
Court, and, on appeal to 
the Supreme Court, the 
judgment is reversed for 
error, the whole judgment 
as well for the costs as for 
the other matters, is set 
aside, and the costs must 
be taxed by the Court be- 
low, which finally deter- 
mines the case. Stafford 
v Newsom, 17 
2. After an appeal from a 
County to a Superior 
3 
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Court, a procedendo will 
not be ordered to the 
County Court to give 
judgment for the costs, 

ause the question was 


“to be determined by the 


Superior Court in deciding 


» 24 

here there has been an 
appeal to the Superior 
Court and thence to the 
Supreme Court, a prece- 
dendo cannot issue to the 
County Court to give 
judgment for costs,: be- 
cause that question is in- 
volved in the appeal. Jbid. 


. If, after the decision of 


an appeal, the Superior 
Coart refuses to obey the 
mandate of the Supreme 
Court, an appeal cannot 
again be had, for there is 
no question to be review- 
ed, but the party grieved 
must apply for a manda- 


mus. Ibid. 


. If, at the time a judgment 


is obtained, the parties 
agree, that an execution 
shall not issue for a certain 
time, which is duly enter- 
ed of record, the time, 
within which a plaintiff 
can take out his execution, 
is extended tv twelve 
months and a from 
the termination of the spe- 
cified time, and no execu- 
tion can regularly issue in 
the meantime, e by 
order of the Court. Wood 


v Bagley, 83 


6. When a judgment is con- 
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fessed upon terms, which 
are duly entered, it is, in 


effect, a conditional judg- | 


ment, and the Court will 
take notice of the terms 
and enforce them. Ibid. 
7. Where a rule or order is 
entered on the record, by 
a proper officer of the 
Court in the clerk’s office, 
but during Term time, and 
the Court meets and sits 
afterwards, the conclusion 
of law is, that } en > 
cognised and adopt 
ths Court. Ibid. . . 
8. Every Court has the con- 
trol of its own records, 
and may alter or amend 


them, or refuse to do so | 
at its discretion. Bagley | 








conclusive, because the 
Supreme Court is a Court 
for the correction of errors 
in matters of law, and not 
matters of fact. Ibid. 


12. When the Superior 


Court, upon the facts sub- 
mitted to and determined 
by them, refused a motion 
to dismiss a guardian ; 
Held, that an appeal could 
not be taken from their 
decision. Jones v Jones, 98 


18. In a writ of error coram 


nobis, only such errors in 
fact can ‘be assigned, as 
are consistent with the 
record before the Court, 
in which the case was 
tried. Williams v Ed.- 
wards, 178 


v Wood 9u |14, In order to obtain a ve- 


9. Where the County Courts 
exercise this discretion 
their decision is subject to 
an appeal to the Superior 
Court and is hereby vaca- 


ted, and the trial in the 


— Court is de novo. 


10. In considering the mat- 


ter in appeal, the Superior | 
Court is not confined to | 


the evidence in the Court 
below, but may hear and 
will hear any additional or 
new evidence, which may 


be offered by the parties. | 
Ibid. 


11. Whether the decision in 
the Superior Court is one 
purely in the discretion of 
the Judge, or one which 

‘is subject to review here, 
the judgment is final and 








nire de novo for the ad- 
mission of improper evi- 
dence, it is not sufficient 
to state matter rendering 
it probable that such evi- 
dence may have been re- 
ceived, but it is indispen- 
sable to state the evidence 
itself; otherwise, the Court 
cannot see that the evi- 
dence was illegal, and 
judgment will be affirmed. 
State v Clark, 151 


15. Where, in an appeal 


bond given by the defend- 
ant, the plaintiff’s name is 
omitted, although the 
Court at the first term 
would dismiss the appeal 
unless the defendant gave 
a sufficient bond, yet they 
will not do so as a matter 
of course, when several 
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terms haveelapsed. Rob- 
inson v Bryan, 183 

16. A Court may correct a 
slip, by withdrawing im- 
proper evidence from the 
consideration of the jury, 
or by giving such explan- 
ations of an error, as will 
prevent it from misleading 

ajury. McAlister v Mc- 

“Alisir, 184 

17. When in detinue there 
is a verdict for the plain- 
tiff and error in the assess- 
ment of damages only, a 
venire de novo will not be 
awarded. Ibid. 

18. An order, taking a bill 
pro confesso, for want of 
an answer, dispenses with 
proof on the hearing, and 
is conclusive that the mat- 
ter of the bill is true, as if 
the same were confessed 
in an answer. Alto. Gen. 
v Carver, 231. 

19. If a bill, though confess- 
ed, does not entitle the 
plaintiff to a decree, it 
must be dismissed; but if 
it contain matter for some 
decree for the plaintiff, 
that decree will be made. 
Ibid. 

20. Its nature, however, will 
depend upon the consider- 
ation, whether there be or 
be not enough in the bill 
to shew the precise extent 
of the relief, which the 

laintiff ought to have. If, 
pr example, the bill be for 
the specific performance 
of a contract for the sale 
of land, and it is not so de- 
scribed in the contract or 





bill, as to identify it by 
such metes and bounds as 
ought to be inserted in the 
conveyance to be decreed, 
then on the hearing, the 
Court would only declare, 
that it was fit the contract 
should be ifically per- 
formed, and a survey and 
enquiry would be directed 
thereon; and, of course, the 
party might offer proof 
touching that matter. Jbid. 
21. When a person who has 
has commenced a suit 
in forma pauperis, after- 
wards is dispaupered, and 
enters into a ution 
bond, he is entitled, upon 
his recovery in the action, 
to a judgment for his costs, 
- ue those incurred be- 
ore he was dispaupered, 
as those ieoneal ar 
wards. Revel vy Pearson. 
244. 

22. A defendant was arrest- 
ed on a ca. sa. and gave 
bond as required by law; 
the plaintiff was permitted 
to amend his execution, 
and the defendant allowed 
to appeal; in the Superior 
Court the plaintiff moved 
to dismiss the appeal, en 
the ground that the appeal 
was improvidently grant- 
ed, and the motion was 
sustained by the Court, 
and the appeal ordered to 
be dismissed. The plain- 
= is not then entitled in 
that Court to a judgment 
for his debt rie costs 
ainst the defendant and 
his sureties on the appeal 
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- bond, Chunn v Jones, 251. 
28. A party who does not ex- 
eept to an opinion in the 
Court below, on a point of 
law, is precluded from ma- 
ding the exception in the 
Supreme Court, when the 
ease comes on there. Gant 
v Hunsucker, 254. 
24. Where there is a dor- 
mant judgment, the plain- 
tiff may have a scire facias 
to revive, and an action of 
debt to recover, the a- 
mount of the judgment, 
both pending at the same 
time ; and a judgment on 
the scire facias cannot be 
pleaded in bar of the ac- 
tion of debt. Carter vy Col. 
man, 274. 
25. Where there was an or- 
der toamend,and the subse- 
quent proceedings in the 
case are based upon the 
assumption that the amend- 
ment has been made, the 
course is to consider the 
order as standing for the 
amendmentitself. Holland 
v Crow, 275. 
26. It is error in a judge to 
leave it to the jury to de- 
cide who were the heirs of 
a deceased person. That 
is a question of law for the 
determination of the Court. 
Bradford y Erwin, 291. 
27. If a judge omits to charge 
upon a point presented b 
ho oullianen f is no omer, 
unless he is requested to 
give the charge. But, if he 
make acharge against law, 
it is error, unless it be up- 
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on a mere abstract propo- 
sition, and it is apparent 
upon the whole case, that 
it could mislead the jury. 
Hice v Woodard, 293. 

28. A party cannot appeal, 
when the judgment is in 
his favor, just as he want- 
edit. Hoke v Carter, 327. 

29, It is only when both par- 
ties except to the judg- 
ment as erroneous, that 
both have ground for ap- 
peal. Thid. 

30. When there is an appeal 
from an intorlocutory de- 
cree in a cause, and the 
parties proceed to the trial 
of the cause, without wait- 
ing for the decision of the 
matter appealed from, the 
appeal will be dismissed at 
the costs of the appellant. 
Love v Johnston, 367. 

31. Although a juror may sit 
on the trial, against whom 
there was good cause of 
challenge, yet the party, 
by not having made the 
objection in time, waived 
it. Briggs v Byrd, 377. 

32. In criminal, as well as in 
civil cases, all the testimo- 
ny on both sides should be 
introduced before the ar- 
gument commences. Af- 
ter that, the parties have 
no right to introduce ad. 
ditional testimony, though 
the Court, in its discretion, 
may permit it to be done, 
State v Rash, 382, 

33. A Judge is never bound 
to instruct a jury upon an 
abstract proposition. His 
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duty is to lay down the 
law to them, as applicable 
to the evidence introdu- 
ced. Ibid. 

34. It never can be error in 
a Judge to assume that as 
true, which the prisoner, 
in his defence, has treated 
as true; as, where a pris 

oner indicted for murder, 
does not pretend that, if 


ilty of the oe he 
is guilty of anything but 
murder; but relies, fa his 
defence, solely upon the 
ground that he was not 
guilty of the homicide. 


35. It is not errorinthe J _ 
to tell the jury that, if t 
witness is credible, it is 
their duty to believe him ; 
when he adds, at the same 
time, “yet it is possible the 
witness may be mistaken 
or perjured.” Ibid. 

36. An omission by a Judge 
to instract a jury upon a 
particular point, is not er- 
ror. If the party deeming 
them material, ask for in- 
structions, und they are 
improperly granted, the 
question may be brought 
before the Supreme Court 
for review. Avery v Ste- 
phenson, ‘ 


PRINCIPAL anp AGENT. 
1, An agent, who, in making 
a contract, discloses. the 
name of his principal, is 
not legally responsible to 
the person with whom he 
contracts, and, therefore, 
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if he pays any damages 
arising from a breach, he 
cannot recover the amount 
so paid from the principal, 


unless paid by his l 
request. Meadows v Smith, 
18. 


. A principal cannot main- — 


tain an action against his 
agent for money had and 
received, until a demand 
and refusal ; but the proof 
of a demand and refusal is 
not restricted to any par- 
ticular form of words, but 
any declaration of the 
agent to the principal, 
which shows a denial of 
his right, puts him in the 
wrong, and gives to the 
principal a right of action. 
Moore v Hyman, 38. 


. Where the plaintiff had 


employed the defendant to 
sell for him a quantity of 
fish, and in attempting to 
make a settlement, they 
differed as to six barrels of 
the fish, the plaintiff wish- 
ing the defendant to pay 
for six barrels of fish more 
than he was willing to ac- 
count for ; Held, that this 
was not only evidence of 
demand, but was, in law, a 
demand. It was a denial 
of the plaintiff’s right, and 
whether correct or not, 
gave him an itnmediate 
right of action, and set the 
stutute of limitations in ac- 
tion. Ibid. 


PRINCIPAL & SURETY, 
1. A surety has no claim up.. 


on his principal, until he 
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. When A was indebted to 


.In an action of slander, 


has paid the money for 
which he was bound. Pon- 
der v Carter, 242. 


B, and C, for a fair consid- 
eration, agreed in writing, 
to pay the debt to B, and 
afterwards, upon demand 
from B, refused to do so: 
and A subsequently was 
compelled to pay the debt; 
Held, that, as between A 
and C, A was to be con- 
sidered as surety, and C as 
principal, and that the sta- 
tute of limitations began 
to run against A’s claim on 
C. not from the date of the 
agreement or of C’s refu- 
sal to pay B, but only from 
the time when A actually 
paid the money. Ibid. 





SLANDER. 


(under our statute) for 
charging that the plaintiff 
had criminal intercourse 
with one A ata particular 





time and place, the defend- 

antcannot justify by show- | 
ing that she had such in- | 
tercourse with A, at ano- | 
ther time and place.— | 
Sharpe v Stephenson, 348. | 


2. The defendant in such 


an action, in a plea of jus- 
tification, must aver, and | 
must prove, the identical | 
offence; and when any cir- 
cumstance is stated, which 
is descriptive of, and iden- 
tifies the offence, it must 
be averred and proved, for 
the purpose of showing, 
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qa 


6. 





that it is the same offence. 
Ibid. 


. Yet, though the plea is not 


favored when other de- 
scriptive circumstances 
are proven, so as to show 
clearly,that it is the offence 
charged, a slight variation 
in some of the other cir- 
cumstances, which may be 
ascribed to mistake, would 
not be fatal,—as, for in- 
stance, that it was Satur- 
day instead of Sunday, and 
the like. Jbid, 


. A person is not answera- 


ble, in an action of slander, 
fur anything he says, in 
honestly preferring, before 
a judicial officer, com- 
plaints against an individ- 
ual for offences alleged to 
have been committed by 
him; and prima facie, eve- 
ry application is to be 
deemed honest and to have 
been made upon good mo- 
tives, until the contrary be 
shown. Briggs v Byrd, 

377. 


. In such cases, whether the 


pariy complaining acted 
bona fide, or from a wick- 
ed and malicious mind, is 
always an open question. 
The opposite party, there- 
fore, is at liberty to prove 
malice, either by express 
evidence, or by attending 
or collateral circumstan- 
ces. Ibid. 

In an action of slander, ev- 
idence of the sense in 
which the words were un- 
derstood by the hearers, 
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must be of the sense in 
which they were under- 
stood at the time they were 
uttered. Ibid. 


STEALING SLAVES. 

To constitute a capital fe- 
lony in the case of stealing, 
&c. slaves, the taking and 
conveying away of the 
slave must be from the pos- 
session of the owner. The 
felony is not created by 
our statutes, when, before 
the taking or carry- 
ing away, the owner 
has lost the ssion of 
the slave by the act of an- 
other, even though such 
act was procured to be 
done by the person char- 
ged with felony, for a felo- 
nious purpose. State v 
Martin, 157. 


. Neither the act of 1779, 


Rev. Stat., ch. 34, sec. 10, 
nor the act of 1848-9, ch. 
35, constitutes a felony in 
such a case. Ibid. 


TROVER. 


. A, owning a slave, died in- 


testate, and no administra- 
tion was ever granted on 
his estate. The nextof kin 
toek possession of the slave, 
and kept him for seven 
years. They then sold him 
to B, who kept him for ten 
years, and he was then 
sold by B’s executors to 
C. After remaining in C’s 
possession four years, he 
ran away, was caught 


and confined to jail, from 
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which he was taken by D, 
who, upon demand, refused 
to deliver him to C. Held, 
that C’s possession entitled 
him to an action of Tro- 
ver against D, who was a 
mere wrongdoer, setting 
up no title in himself.— 
Craig v Miller, 375. 


. In our State, it is held, 
. that, if a tenant in common 


takes a slave out of the 
State to parts unknown, 
and sells him, the co ten- 
ants may treat this as a 
destruction of the proper- 
ty. But a sale to a citizen 
of the State is not tanta- 
mount to a destruction, 
and, therefore, does not 
amount to a conversion. 

Pitt v Petway, 69. 


. When aman built a rail 


fence upon a piece of land, 
to which he had no title, 
and the owner of the land 
removed the rails, and 
kept possession of them, 
the former has no right of 
action against the latter, 
unless the removal has 
been effected by a breach 
of the peace. Wentz v. 
Fincher, 297. 


TRUSTEES. 


. Where A, B and G, were 


interested as the principal 
cestuis que trust, in adeed 
of trust of slaves, for the 
payment of debts, in which 
A was the trustee, and, by 
an agreement between the 
three, B, at a public®sa », 
under the deed by the 











414 


trustee, bid off the slaves, 
for the benefit of the three; 
Held, that by this sale, the 
legal title vested in all, as 
tenants in common. Pitt 
v. Pefway, 69. 

® 2. The position, that “a trus- 
tee cannot buy at his own 
sale,” must be taken with 
some qualifications. He 
m4 buy at his own sale, 
and charge himself with 
the bid; and the cestuis 
que trust may, at their 
election, hold him bound 
by it, or may repudiate the 
sale and treat the proper- 
ty as still belonging to the 
trust fund. Ibid. 


USURY. 


1. Persons may change notes 
for their mutual accom- 
modation, with a view to 
raise money by having 
them discounted, and they 


will respectively consti- 
tute a consideration, which 
will make them all binding 
on the makers—provided, 
however, that they be not 
made with a view to their 
being illegally discounted. 
But a note, made to the 
intent of being legally dis- 
counted for the accommo- 
dation of the maker, or the 
payee, or both of them, 
would not be obligatory 
between the parties, and 1s 
void in the hands of one, 
who discounts it at a rate 
exceeding six per cent; 
and there is no difference 
between a man’s making 
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his own note to the lender, 
and getting a friend to 
make a note to himself, 
and his passing it to the 
lender. Simpson v Fullen- 
wider, 334. 

. Whether the lender was 
cognizant of the intention 
of the parties to the note 
or not, is not material in a 
question of usury; for the 
statute has no provision in 
favor of the assi , and 
it is the fact, and not the 
assignee’s knowledze of it, 
which determines the va- 
lidity of the instrument. 
Ibid. 


VENDOR app VENDEE. 
Where a vendee takes an ar- 
ticle at his own risk, or 
with all faults, he becomes 
his own insurer, and the 
seller is relieved from all 
obligation to disclose any 
fault he may know the ar- 
ticle has ; but he must re- 
sort to no trick or contri- 
vance to conceal the de- 
fect from the purchaser. 
Pearce v Blackwell, 49. 


WARRANTIES. 

. A, by deed, conveyed a 
tract of land by metes and 
bounds, specifying the 
number of acres, and cov- 
enanted as follows: “To 
have and to hold to him 
the said R.S., his heirs 
and assigns, the right and 
title of the same, I warrant 
and will ever defend;’— 
Held, that this was only a 
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covenant for quiet enjoy- | 
ment, and not a warranty | 
as to the number of acres 
mentioned in the deed. 
Huntly v Waddell, 32. 
. In the sale of land by deed, 


there are no implied war- | 


ranties. Ibid. 

. In the sale of a slave, a 
warranty of soundness in- 
cludes soundness of mind 
as well as of body. Simp- 
son v McKay, 141. 

. The soundness of mind 
ineant in-the warranty of 
a slave, means only such 
a degree of mental capa- 
city, as renders him fit to 
perform the ordinary du- 
ties of a slave. Ibid. 

. In an action for a breach 
of covenant, in a warran- 
ty of the soundness of a 
slave, the plaintiff may 
show what the slave after- 
wards sold for, to aid the 
jury in estimating dama- 
ges. Houston v Starnes, 

313. 

. When one, having only a 
life estate, sells and con- 
veys the land, with war- 
ranty in fee, this warranty 
does not bar nor rebut the 
purchaser. Moore v Par- 


ker, 123. 
WIDOWS. 
A widow is not barred of her 
right to her year’s provis- 
ion, under our Statute,— 
Rev. Stat. ch. 121, sec. 
18, by her adultery, &c., 
as she is of her dower by 
the Rev. Stat. sec. 11.— 





Walters v Jordan, 170. 
4 


WILLS. 


1. A mere wrong-doer, who 


has only a color of title, 
cannot pass any estate by 
his will to his devisees. 

Smith v Bryan, 11. 


. The act of 1844, ch. 83 


making devises to operate 
on such real estate as the 
testator may have at the‘ 
time of his death, was al- 
together prospective, and 
did not extend to his wills 
made and published before 
the time when the act 
went jnto operation, the’ 
the testator did not die till 
afterwards, unless there 
had been a republication 
of the will, after the act 
went into operation. Wil- 
liams v Davis, 21. 


. Unpublished wills of the 


supposed testator are ad- 
missible in evidence, as to 
questions of capacity and 
undue influence, as they 
tend to show intelligence 
and a settled purpose to 
make dispositions, like 
those contained in the 
script in contest. Love v 
Johnston, - 355. 


. Where, on the trial of an 


issue, devisavit vel non, 
the declarations of a party 
are given in evidence, and 
it appears afterwards, that 
those declarations were in 
fact in favor of his.own 
interest, though apparent- 
ly against it, the Court 
may, at any stage of the 
trial, direct the jury to 
disregard them. Ibid. 
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5. The proceeding, in pro- | will; and it is doubtful 


bate causes, !s not similar 
to those at common law, 
for in its nature, it is a pro- 
ceeding in rem, to which 
there are no varties in the 


' strict sense of the common | 
law, and the Court retains | 
that exclusive power over | 


the subject, which arises 
from the provision in the 


statute, that the issue is to | 
“be made up under the | 


direction of the Court.” 
The Court may modify 
the issue, both in respect 
of the scripts, and of the 
sitions of the parties in 
interest, so as to have the 
contest upon the issue de- 
termined conclusively,and 
upon its merits as existing 
in fact. Ibid. 
6. There cannot be republi- 
cation, by oral declara- 
tions merely, of what pur- 
ports to be an attested 








whether there can be of a 
holograph. As to a paper 
purporting to be an attest- 
ed will, there cannot be a 
republication, unless by a 
re execution of the same 
instrument, or by the exe- 
cution of a codicil, with 
the ceremonies required 
by the statute. bid. 
When one script only is 
put in issue, and that is but 
part of the will, the verdict 
ought not to be against it 
altogether, but should, ra- 
ther, be according to the 
truth—that it is a part. 
Upon such a finding, the 
parties would be under the 
necessity of asking the 
Court to set it aside, and 
re-model the issue, so as 
to embrace both scripts ; 
and thus the whole case 
would be properly brought 
up. Ibid. 





